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To the Honourable 



Charles Cv/yedr, Efquira 



SIR, 

YE me leave to in- 
troduce to the Ho- 
nour of your Ac- 
quaintance a French 
Author , in Plain Englijb 
Cloaths ; which, tho' not quite 
fo Genteel, render him more 
Familiar arid Ufeful in this 

A 3 Coun- 
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DEDICATION. 

Countrey, than he can be in 
his Foreign Drefe. 

He and I, Sir, join in invi- 
ting you to the Study of the 
Civil Law; for whicn you are 
qualified by all the Advant#ge$ 
oi a liberal Education, bright 
Natural Parts, and a Maturity 
of Judgment rarely to be met 
with at your Age. 

* 

Tis in this Treafiire, and nq 
where elfe, you may find the 
moft perfeft Colledion Of 
Natural Reafon and Equity, 
applied to all the various TranP 
adions and Intercourses be- 
tween Man and Man : Arid 
therefore, all Gentlexpeh, the? 
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BEDICJtfON, 

x 

♦ V 

they do not defigri to make it 
their Profeflion^ ought to un- 
derftand fo much of the Qfail 
Law, as may ferve for a Rule 
to govern their Adibn& 

You are, Sir, already Y Cpnfi- 
derable by your Birth and for- 
tune, and 'tis in your own 
Power to make your felf much 
more fo, by applying fome 
part Of your Time to the Stu- 
dy of a Science, the Ufefulnefs 
and Excellency whereof is uni- 

yerfally 3IIQW& 

Forgive me, Sir, the Free- 
dom 1 have taken in furoifhing 
you with a Guide to fhew the 
Way, and make your Entrance - 

A 4 eafie 



pPPfCJTIOtf. 

eafie ; flnce I affure ypu, it 

proceeds iTrqtn my datura} In- 
clinations tp l&ye, apd e|irnpft 
Dpfire to fee* jrpi^ .fcpth. Great 

and Happy. Urn 
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SIR, 
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.*. * ... 



r<mt*tb]l Ohediettt, and 



Mojl HumbU Strvant, 
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INTRODUCTION: 



T is an eftabiiffrd Maxim, tbtt nor 
Man can arrive at a per fe& Ktnwi 
ledge of any Science, without haw 
H'ving firft examui'd its Rffe aod 
_ Pngrefs : But tho' this generally 
holds true, it is in no Cafe fo naturally appin 
cable, as in the Study of the € IV 7 L L AW* 
Whether it be owing to the great Variety. of 
Laws made upon the fame Subject, or the diffe- 
rent Qualifications of the Legijlaton who have 
govern d Rome at feveral times. 

For, 




ii Intro&uBion. 

Fpt, notwithftanding Juftice be in it felf Im- 
mutable, the Admimftration of it is fubje<5t t6 
great Changes ; the~ Laws themfelves, which 
ought to encourage this Vertue in Mankind, are 
the very Caufe thereof: The Dttpiites which 
generally give birch to Laws, never happen 
all at the fame time j nor is it in the Power 
of Man, to forefee all the Confequences of rhofe 
General Rules they prefcribe, ; ox to adapt them 
to every Cafe that may arife ; from whenfce it 
follows, that fo profound a Science as the Law, 
could not poffibly be brought to that Perfection 
in which we now fee it, but by Degree*, zn$ 
Length of time. Befides, as our Under (landing 
of the Roman Law, depends very much upon 
knowing what kind of Government the Roman* 
were under at the Time of their making; 'tis 
plain, nothing cin mbre facilitate that Sudy, 
than to be acquainted with the' Rife and Pto- 
grefs of the Law. 

t This Book therefore, in which I have careful- 
ly coUeded from the Ancients, all that is re- 
markable or material on this Subje#, and which 
lies difpers'd, or rather buried in a vaft Number 
of Places, will ferve thofe that a^ply themfelyes 
to the Civil Law, as, an Introduction ; and at 
once make them Mailers of feveral Things, 
which are apt to difcourage Beginners for a time. 



This 






InfreMiSmu iH 

r JiS? *Z ift * r l i th '* oma » L *»> « fo dofely 
link d to that of the different Forms of their Gc£ 
vernrnent, that 1 flatter my felf, it will be no 
lefs curious than ufeftil to fuch as have already 
any Knowledge of either ; it will be highly plea- 
frog to them to have a Profped* of both as it 
were at one View, and to recoiled the Laws 
ihemfelves by comparing them with their Ori- 
gine In a Word, it will enable them to form! 
a juft Idea of what tbey had before but a confus'd 
Notion ; and to dive into the Bottom of thofe 

^zt&fyr***" contentcd <° 

. T» E ? orce °f the Roman Arms, and Extent of 
theirfcmpire made them formidable throughout the 

by the Wifdom of their Laws ? Their very name, 
methinks, ^commands Refped, and every Work 
that treats of them, for the fake of its Subject 

&«K^ to a favourab,e Rec ^ ion 

of b £!L haVC n0t *£¥*** «f to treat only 
taS^JlS "J wh,ch r the Roman U m were 
farft eftabhlhd ,• I propofe to fliew what fuccefs 
the Body of Law composU by Jufiinian, had after 
his Death in the Eaftern and Weftern Empires 
■I*- Ac next Place the Love of Truth engages 
me to ihew the Excellency of the Civil Law, and 
how tar tisreceiv'dm this Kingdom: Nor would 
it have been juft, to write the Hiftory of the 
Law; without giving it the Praifes it deferves • 

9 




it 

irid ffiewmg that moft of the Wudvtk vfyon whfch 
©ofOmwfl* Law- is grounded, are borrow d trom' it* 
- As hatighty a'Peopfe- as the Rma*t were, they 
tfade no fcruple to own their Obligation to thC 
O^ffbiwif*, for the Laws they h«d from them. How 
then* can wfcadmtite and fottow the Ro'ma**> and 
not imitate theic GratttuBe ? ' 

To make thiv Work the; rtiote compteav I 
kiveaddeditHetrW Exp1atutiori;of the famous De* 
ttetal EprfWe W-#*«A,; Htat»T)ecretaVm>* Pri~ 
vtieriii'i andtbat ofthe Sixty: ninth Article of the 
0„&r***< of #M concerairigrtnj Prohibition 
to teach the Civil Law in the Uhiverfity of 
F»«f- Which was a poi»t\ I thought, hao> not 
been hitherto' fufflcfentiychswfed -op, tho' itfettntf 
to defer ve the Corioflty and Notice" of the Lear tied: 

LASttfJ, The* Gonclutioh of this Hiftory» Will 
abe<» youdg Studeifts how to apply thefafelves 
irfefully to the Study of the Civttfttoi fo n*«!fla# 
forthofe who are defign'd. to defend Caufe* ot 
determine Difbutes ; and alfo (hew* • what DIP 
pktions they ought to have; who make' this 
&udy their Choice. 

HAViNd thus given the R«ader d View of the 
Plan of this Worki and infomVd him whit it is td 
contain, I {hall enter upon the tiiftory of the R*- 
mem- Law, and purfue that Pedpte through all theif 
different Forms of Government.* 
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C H A P. I. 

Of ffo different Forms of Government in 
Rome. 

!HE Hgman Lav, having an inferrable Rc^ 
lation to the different Condi tu dons of the 
Nation to whofe Wifdom it is owing ; one 
cannot arrive at a full and exadt Know* 
ledge of it, without being firft well ac- 
quainted with the feveral Kinds of Go- 
vernment to which the Rgman People were 



fubjccl. This is what I fliall endeavour to unfold, after 
having briefly touch'd upon the Origine of that Empire, 
which from a very (lender Beginning, came in time to be 
the Greareft and moft Powerful that ever was known. 

Rome, was fo called from ROMULUS; who, in 
the Eighteenth Year of his Age, laid the Foundations of 
the City, round about Mount Palatine. This was Seven 
Hundred and Fifty Years before the Nativity of Chrift j 
reckoning Three Thoufand Two Hundred and Fifty three 
Years from the Creation of the World j upon the Twenty 
firft of April : A Day celebrated by the Shepherds in Ho- 
nour of the Rural Goddefs Paiitit. 

The Roman People, who at firft were under the Domini- 
on of R O M U LU S, became afterwards fubjeci to Three 
different Forms of Government. 

The Firft was the R/gM Government j which lafted Two 
Hundred and Forty Years, under Seven Kings, vfe. RO- 
MULUS, NUMA-POMPILIUS, TULLIUS- 
HOSTILIUS.ANCUS MARTIUS,TARQ,UIN 
B the 



i Of the Roman Law 

the Firft of that Name, SERVIUS TULLIUS, and 
TARQ.UIN the PR6UD. 

After the Expulfion of the laft King, Upme ere&ed it 
felf into a Republick, and pafs'd into a quite different kind 
of Government, that of Confuls, who were annually chofen. 
This Confular State lafted about Five Hundred Years, from 
the firft Confulate of C. Junius Brutus, to the time of Au- 
guftus C<efar. % /'[ ' .. 

The Third Form of Government was the Imperial, under 
the Emperors ; which continued Five Hundred and Fifty 
eight Years, from the Beginning of th^ Reign of AU- 
GUSTUS, to that of the Emperor JUSTINIAN; 
to whofe fuccefsful Endeavour*, we are beholden for the 
Compilation of the Body of the Civil Law, in the Order 
it has been tranfmitted to Us. 



CHAP. II. 

Of the Roman Law under the Regal Government. 

NO feoner had ROMULUS fix'd his Authority, by 
an Alliance which the Sabines were fore'd to contract 
with him, but he divfded the People into Three Parts, 
which were called Tribe$, and each 'Tribe into Ten Curiae ; 
and appointed Priefts to oiler Sacrifices to the Gods. But \ 
the moft remarkable A<5t of his Reign, was the Eftablifli- 
ment of that auguft Aflembly, which afterward* became 
the moft awful of all Tribunals $ I mean the Senate, which 
hechofe out of the moft, Ancient and Venerable Citizens, 
to aflfift him in his Adminftration. 

This Senate at firft' co'nfifted of a Hundred only ; but 
their Number was afterwards much increafed. 

To. thefe, he committed the Care of the moft impor- 
tant Affairs of State, but with certain Reftri&ions, There 
were three* Things, which lie thought not. proper to fubmit 
to their fole Determination $ The Creation of Magijbrates, 
the'ipaking Peace and;. fc#i*r y , and BnaRhg of Laws. Thefe 
Jfre r^r'd to be debatpefond. 'deci4e4*jf a'fcll A£$mbly of 
xhe People. • l 

Nor 



MnJer the Regal Government. 3 

Mot did ROMULUS ever after the Eftablifhment of 
this Great Council, attempt to make any Law, before he 
had firft concerted it with them, and afterwards revis'd ic 
in a General Affembly. 

NUMAPOMPILlUS, who fucceded fymute, turn'd 
his Thoughts chiefly to fettling Religion ; his creating of 
Priefts and Augurs, £$c. were the Effe&s of his Zeal for 
the Eftablifhment of exterior Worfhip. He made many 
good Laws, appointed Punifhmems for Homicides, and re- 
gulated the Ceremonies of Funeral*. Whatever he proposed, 
was eagerly embraced by the People ; whofe Credulity and 
Superftition he knew fo well how to turn to his own Ad- 
vantage, that he made them believe, he had frequent Inter- 
views with the Nymph E£eria, and did nothing but by her 
Infpiration. 

Military Difcipline was the chief Study of TULLIUS 
HOSTILIUS. 

c 

ANCUS MARTI US applied himfelf particularly 
to adorn and em belli fh the City. 

T-A R QU I N IU S, afterwards Sirnam'd P R I S C U S, 
did likewife little or nothing towards ftrengthning or fettling 
the Authority of the Laws. He only invented the Orna- 
ment of Diftin&ion, which the Senators ever after prefervM' 
as a Mark of Superiority, the LaticUve ; which was a 
Gown or Tunique, few'd about the Edges with pieces of 
Purple like great Nails. 

SERVIUS TULLIUS did not only caufe the Laws 
Of RdMULUS and NUMA, which time had almoft 
abolifh'd, to be reviv'd, but enabled himfelf feveral new 
ones, which were tranfcrib'd into the Law of the Twelve 
Tables. 

He was at abundance of Pains to dive into the Knowledge 
of every Man's Eftate and Circumftance, in order to make 
him contribute proportionably to the Neceflities of the Go- 
vernment : And this was the Reafon of his inftituting the. 
Cenfits> or general Review of th> people letery fifth Year ;' 
whin aH weceobligd to give in a faithful' Particular of 
• B % their 



4 Of the Roman Law 

their Eftates : Which Review was at firft made by the Kings 
themfelves, afterwards by the Ctmfuls, and laftly by the 
Cenfors. " 

The Laws, according to the Rules prefcribed by R O- 
MULUS, were propofed by the Kings to the Senate, 
whofe Approbation was requifite ; and then carried down 
to be confirm'd by the Votes of the People, divided into 
Thirty Curia : From whence thofe Laws fo pafs'd, were 
called Leges Regales £# Curiales. 

But after the People came to be divided by SER VI US 
T U L L I U S into Six Clafles, and a Hundred Ninety four 
Centuries, the Larts gpt the Name of Centuritles. 

The firft Clafs or Divifion, which was composed of the 

Richeft and Principal Citizens, confided of Fourfcore and 

Eight Centuries; and as it was far the tnoft Numerous, 

their Confent only was fufBcienr, onlefs they happened to be 

_ divided in Opinion. 

* 

After the Death of Servtus TuKus, TARQUIN the 
PROUD afcended the Throne, whofe predominant Qua- 
lities were Piride, Inhumanity and Avarice. He fubdued 
Home intirely to his Tyranny : He govern*d with a Rod of 
Iron j and his Will, howfoever unjuft, was the only Law. 

He utterly extinguifti'd %he Laws of Servius Tullius, and 
neglected to enforce .the Execution of thofe ena&ed by his- 
Predeceflbrs, even of fymulus. He held the ancient Cuftom 
of advifing with the Senate and People in fuch Contempt, 
tjiat he hearkned only to\ the Advice of Confidents and 
his own Caprice. His immeafurable Defire of Ruling ab- 
folutely, blinded him to all other Views, and never fuffer'd; 
him to examine whether his Commands were agreeable to 
the Rules of Juftice : So that having neither Goodnefs 
enough tq govern reafonably, nor Spirit enough to make 
his Tyranny obey'd, the People waited only for a proper 
Conjundure to (hake off the Yoke of their Slavery, with 
which, the Death of the unhappy LVC 1{ETIA fooa 
fuppiy'4 them. 

It is yvelf known how Sextus TarquinitH this Tyrant's Eideft 
Son turpri^M her alone, what Threats and^ Violence ^e. 
offer'd,. to force her in (onje meafure to condefcend to his. 
Criminal Defires : But (he had not Courage enough to fur-, 
vivexhe Affront. Shec^llfd fj>r her Relation*.* *nd haying 
..*,"""**"* - ■ " recited 
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recited to them her Agonies and Misfortune, and recom- 
mended the Revenge of the Injury done her, (he ftabb'd her 
felf with a Dagger. 

'So remarkable a Death, the Body of this unfortunate 
Lady which was expos'd to Publick View, and the Haraneue 
Brutus made to die People, excited in them fo much Pity 
and Indignation, that they abandon'd themfelves wholly to 
Rage, and meditated npthingelfe but, Arms and Revenge : 
And Brutus improved the Occafion fo well, that fyme fet it 
felf at Liberty, and chang'd the Monarchical into Repub- 
lican Government ; and a Law was made, fpr perpetual 
Banifhment of the Kings, of Home. This Law was called 
Tribunitia, becaufe it was made at the Inftipation of the 
fame "Brutus, who was then Tribune of the Cavalry. 

But before I end this Chapter, I muft take notice/ Firfl, 
that under this King's Reign, Sextus Papyrius had collected ' 
the Laws of the preceding Kings, and digefted them into 
a Volume, which was called, §us Civile Papyrianum. 

Secondly, That notwithftanding the Averfion of the Upmans 
to Kingly Government, at the time of T A RQUlN's Ex- 
pulfion, they did not repeal the i\eg*l Laws, but the great- * 
eft part of them grew Obfolete ; and fuch as retain'd any. 
fhadow of Authority, were made ufe of bnly as Ufages : 
So that it is a Mi (take to aflfert , that the Tribunitian 
Law repealed the Hegal Laws ; for the Word Exjoiefcere, 
which we meet with in the Law, i §.lff.de Origtne Juris, 
does not fignifie to Abolilh or Repeal, but to grow Obfolete 
or into Difafe. 

But in order to let us into the true meaning of the Lmr 
in this Paragraph, we muft read it thus, ExaElis deinde*I{e- 
gibus Lege Tribunitia, omnes Leges h<e cxolcvcrunt ; with the 
Comma after the Word Tribunitia, and not after Hegibus, 
as fome willhave it. In fliorr, Brutus was fo far from a- 
bolifhing the Hfgal Laws by the Law Tribunitia, that many 
Authors i affirm, the Law Tribunitia reftor'd the Laws of 
Servius TuBius, which Tarquin the Proud had abrogated. 

t However this be, the Hegal Laws, fome time after the 
Eftabliihment of the Republican Government, ceafed to be 
iji .ufe ; nor are there the leaft Footfters gf any of them to 
tje found in the Books of the Homo* Lxw± 
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6 Of the Free State of Ro M E 

CHAP. IIL 

Of the free State 0/ Rome in hi Infancy ; an J 
1 the Creation of Confuls. 

TARQ.UIN the PROUD being thus Bamfh'd from 
Home, which happen'd in the Year Two Hundred Forty 
four after the Building of the City, the State of Affairs and 
Government were quite changed. la the Place of Kings, 
whpfe Authority tad degenerated into Tyranny, they chofe 
Two Magistrates, for the Adminiftratlon of Publiek Affairs j 
whole Power, tho* very great, was not unlimited, nor in* 
confident with their new-purchas'd Liberty. 

Thefe Two Magiftrates were called Confuls, ft Gmfultndo ; 
becaufe it was incumbent upon them to take care of the Re? 

fiublick ; or becaufe they were oblig'd to give Advice for 
cs good Government, and not to Rule according to their 
own Fancy. 

The lirft Confuls were Junius Brutus and Tdrauinitis Col- 
Utinus, Husband to Lucres** ; but the latter was forced not 
long after, to refign his Place, and go into voluntary Exile, 
only for the fake of bearing the Name of Tsrauinitu, which 
became odious to the People ; and becaufe they had made 
a Law, nottofuffer any of that Name to live in Home. 
Thus the Sovereign Power was divided between Two, 

grevent the ill ufe a fingle Perfon might make of it. Be* 
i the Limitation of their Office to the Term of a Year, 
i not give them room to imagine they might z£t without 
mtroul; tho* they were in full Pofferfion of all the exterior 
naments ufed by the Kings, as the Purple Robe, the 
•she LiEtors, the Fnfies, and other Marks of Difrin&ion. 
it to avoid giving Jealoufie to the People, who might 
nk their Condition rendred Worfe rather than Better, by 
ving Two Matters inltead of One, they agreed to govern 
ernately by Month; j and that he only who was in Power, 
)uld be attended by the Lifters and Eafces, with the Axes j 
; other, by Qne Gentleman-Uftier only, and Twelve L*S>rf f 
thout either Axes or Eajcet. 
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But altho' thefc Magiftrates had all the outer fliew of 
the ancient Hegal Majefty, their Power was not the fame, 
Thofe had no other li* thin their 6wi> unbounded Wills, 
and acknowledged no Superior : On the contrary, the Con- 
fuls ^ere only t Deppfitaries and Guardians of the Laws, 
whofe Duty it wfes to fee them duety put in Execution. It 
belonged to them to call together the AlTemblies of the Peo- 
ple and Senate, but not to conclude any Thing, withoqjt^ 
tbe : deliberations of the one, or Decrees of the othet. 
And they were oblig'd to render an Account of their Ad- 
mini ((ration as foon as it ended. 

' But nqtwithftanding all the wife Precautions the People 
of Upme could take, to eftablifh their new-gotten Liberty ; 
the good EfFe&s of it were foon interrupted, by fome en- 
terprizing Citizens, fupported by the Magiftrates ; which 
gave occafion for the malting feveral New Laws, to retrench 
the Confular Power. Thus the Law Valeria was ena&ed, 
and took place from the Year 244. by which Liberty was 
given of appealing from the Magiftcate to the People *. 
After that, in the Year x6i,the Law Sacrata was made, 
cbncerning the Ele&ion of Tribunes of the People, to pro- 
tect them from the Oppreffion of the Nobility f. And in the 
Year 191, the Law Terentia was propos'd, to keep the *Co«- 
fuls Authority, which was grown exorbitant, within Bounds ; 
but it was opposed by the Senators, b^caufe the Right of 
Law-making did not belong to the People t- 

As for the fygal Laws, during the firft Seventeen Years 
of the Free State, they were no otherwife regarded than as 
Ancient Ufages ; nor had all of them even that Force, but 
fuch onty as were reputed the moft Tuft and Equitable. 

All this time, therewas.no fix'clLaw at jj^m e ; which 
occafions that Obfcurity we obferve in the Hiftory of the 
Civil Law, from the Beginning of the Confular State, to the 
Time of forming the Law of the Twelve Tables. 



• Livy, Book a. Chap, g, t Book 2. Chap, *a. * Book *. Chap. t. 
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CHAP. IV. 

• 
« i 

Of the Creation of Tribunes of the People. . 

THE Confuls themfelves aiming 'at Arbitrary Govern- 
* ment, encourag'd the Patricians to ufurp a Tyrannical 
Power over the Plebeians, and invade their Liberty daily 
by new Attempts. The People, on the other hand, being 
no longer able to fupport the extravagant Pride, and In- 
ference of the Nobles, nor fuffer the infatiable Avarice of 
the Rich, who opprefc'd them to death with exceflive Ufiiry, 
thought of nothing elfe, but how they might fhelter them-, 
felves from all Violences, and throw off the Yoke of their 
Slavery and heavy Calamities* 

Wherefore, about the Year i6i, under pretence of march-,' 
ing againft the JEqui and Sabines, getting Arms, they re-' 
ttr'd to Mons Crujiumerinus, afterwards called Sacer, from 
the Law Sacrata there inade. Upon this, the S.enate having' 
held feveral Meetings and Confutations about the/Retreat' 
of the Commons, relolv'd to Commiffion fome of the moft. 
Reverend and Popular Senators to treat with the People ; of 
which number was Affius Menenius, who addrefs'd himfelf 
to them in this manner. Once upon a time the Members and 
Pans of Man's Body fell out with the Belly; attedging, That 
they were att forced to toil and moil to provide Necejfaries for the 
Betty, whi/ft that lived Idle, and did nothing but enjoy its Plea* 
fures : Whereupon, they refolvd the Hands fhould not lift the^ 
Meat to the Mouth, nor the Mouth receive, nor yet the Teeth 
ehew it ; by which means, wbi/Jl they endeavoured to famijb the 
Belly, they themfelves, and the whole Body were all (larv d, for 
want of the Nourijhment they received from it. In the fame 
manner, faid he, the Senate and People, making but one 
Body, muft perifh by this Difagreement ; as they will live 
and flourifh, whilft they maintain a mutual Friendfhip and 
good Underftanding. 

The People feem'd highly fatisfy'd with his Stoxy and 
home Application, but being defirous of fecuring themfelves 
againft the future Attempts of the Senators, and to put a ftop 
so the career of their Violences, would not agree to de* 

. part 
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fart and return to the City, till the Senate had contented to 
the creating of five new Officers yearly, out of their own 
Body, with the Title of Tribunes f whole fole Power fhould 
be to give Relief to fuch Plebeians as were injur'd, and fuf- 
fer none to be opprefs'd by the Senate or Confuls. 

The Law Sacrtta, by which thefe new Magiftrates were 
created, was made on Mans Cruftumtrinus, in the Year %6 1 : 
By it, the Perfons of the Tribunes were made Sacred, and ' 
none was to offend them upon Pain of Death. 

Their Authority was very confiderable ; they might a£ 
femble the People whenever they pleas'd, and fummon any* 
Magiftrate of what Degree or Quality foever, to appear at 
their Tribunal. No Senatus-Cenfultum was of force, till 
it had their Confirmation. They were not allow'd to (it 
in the Senate-Houfe, but ftood without ; where they exa- 
mined all Decrees pafs'd within, and either gave their Ap- 
probation, by figning them with the Letter T, or reje&ed 
them with this Word, Veto $ without being oblig'd to give 
any Reafon for their Refufal. 

At firft they were ele&ed only out of the Body of the • 
People; but afterwards the Senators and Patricians were ad- 
mitted to that Office, and accounted it a great Honour 
to be of their Number; which, in die beginning was 
Five ; but that being found too fmall for the Bufinefs, was 
afterwards increas'd to Ten. [ L* z. $. a. ff. de Origine 
Jur*.] 

The Senate quickly perceiving the Tribunes Defign was 
to divide the Government, negle&ed nothing to elude their 
Authority, and render it ufeleis : And the People, purfuing 
their Drift of fharing in the Management of Affairs, ena- 
cted feveral Laws, which they called Plebifcita 9 without ac- 
quainting or confulting the Senate : Which Mifunderftan- 
dings were often the caufe of dangerous Seditions and Tu- 
mults in Upme. 

The particular Meetings in which thefe Plebifcita pafstt, 
were affembled at the Command of the Tribunes f and cal- 
led Curiata Cpntitia, to diftinguifli them from the General 
Aflemblies of all the Citizens, when the Senate and whole 
Body of the People were fummon'd to meet, by Order of 
the Conful, which were call'd Centuriata Comitia. 

The 
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The Senate could by no means be induced to fubmit to 
the Plebifcita : They urg'd, that the Tribunes were created 
only to proteA the People, and not co make Laws. On 
the other fide, the People refus'd to acknowledge the La\ys 
made by the Senate : Which Difputes, occafion'd rn^ny 
Conferences for fettling, a certain Law* that might be obli- 
gatory to all, and put Matters upon fuch a footing, that the 
meaner fort might be in no Danger, from the abfolute Power 
which the Senators pretended to. 

At the fame tin&e there arofe a Difpute between the Pa- 
tricians and Plebeians, whether the Republick fliould be. 
governd by fix'd Laws, or the Authority of the Magiftrate. 

The Senators maintained, that the Power of rhe Magi* 
fixates joined with the Law, was moft advantageous to die 
Publick ; that the Laws themfelves were in many Cafes un- 
juft, and being inexorable, fliut the door to all Mercy and 
Favour. 

The People on their parts, pleaded, that the Laws were 
preferable to any Dependance upon the arbitrary Pleafure. 
of a Magiftrate ; becaufe as they are free from all Paflion, 
whatever they prefcribe muft be Juft, and ought to be re- 
garded as the Di&ates of Heaven : That notwithftanding 
they might feem to contain fome unjuft Decisions in parti- 
oilar Cafes, that Inconvenience might be eafily remedy 'd* 
by giving them an equitable Confttu&ion. 

The Peoples Argument prevail'd; fo they fell to work, 
to make a General Law, for a Rule to Great and Small. 
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C H A P. V. 

Of the Decemviri, and Law of the Twelve 

Tables. 

NOcwithftanding the ftrong Oppofition made by the Ma- 
giftrates and Senators, whom nothing would fatisfie 
but an Arbitrary Government, it was refolved about the 
Year of Upme 299, to fend Embafladors into Greece, to 
bring fuch Laws from thence, as the Wifdom of that 
flounfhing Nation had eftablifh'd. ' ' 

Upon their Return, in the Year 302, of the fame Date, 
the People being afTembled in Centuries, created Ten Ma- 
gistrates, to whom they gave the Name of Decemviri. The, 
Method they agreed upon, was, that they fhould govern 
the Republick by Turns for a Year, and have the fame 
Power with that of Icings and Confu/s. 

He only who was in Power, had the Fafces and Axes, with 
Other Confular Enfigns carried before him; the other Nine 
attended him as Affiftants, having only an Accenfus or fort of 
Beadle going before diem. 

At length, having with great Exa&nefs made a Model, 
partly from fuch Laws as were brought from Greece, and 
partly from the Regal Laws and Cuftoms of their own Ci r 

S, they were approv'd of, and by a Senatus-Confultum or 
ecree of the Senate', ratify'd by a plebifcitum, order'd to 
be every where obey'd. This done, they were redue'd in- 
to order, and engraven on Ten Tables of Brafs, which were 
expos'd to publick View, in the moft confpicuous part of 
the Forum, in the Year of Upme, 303. 

All Parties- feem'd extreamly pleas'd with the Conduct of 
the Decemviri for the firft Year ; but fomething was ftill 
wanting to make the Laws compleat, and therefore the ne- 
ceflary Supplements were agreed to be made. In order to 
bring this Work to Perfection, they proceeded to a new 
Ele&ion of Decemviri j of whom, seven were chofen out 
of the Patricians, and Three out of the Plebeians ; whereas 
the whole Number of the former Ten wefe all Patricians, 
to the great Diifatisfa&ion of the People. 

Thefe 
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M» Of the Confequences that attended 

Thefe added Two Tables of Law to the Ten that were 
made the Year before, which together x went by the Name 
of the Law of the Twelve Tables, and were Iook'd upon as 
the Fountain of all Law both Publick and Private. Cicero, 
in his Book de Oratore, commends them highly, and fays, 
They are a Summary of all that is excellent in the Libraries 
of the Pbilefopbers. 



CHAP. VI. 

» 

Of the Confequences that attended the Law of the 

Twelve Tables. 

TH E Laws contained in the Two Jaft Tables, were in 
no Degree lb favourable to the People as tfoofe be- 
fore publtfhed ; which was owing to the Contrivance of. 
Appius Claudius, one of the Decemviri. Befides, every one 
of them laid hold of all Occafions to fliew their Tyranny? 
and Violence, having previoufly agreed and promis'd each 
other by Oath to be of one Mind, never to affemble the 
Senate or People, %o retain the Power in their own Hands, 
and to be of equal Authority among themfejves. 

In a word, Appius Claudius, one of the* DecemvM, fell' 
defperately in love with Virginia, Qaughfer of Vtrginhts; a . 
Plebeian, at that time Lieutenant or. Legate in the Army, 
on Mount Algidum. This Great ;Man, haying no hopes of! 

!;aining her Afte&ions, fuborntt one (^fhisCJi'enp po,.chaU* 
pnge her for his Slave, alfuring hina of fuccefe in his- 
Caufe, fince the Trial was tb he before, hi a*. As foon as. 
Virgfnius heard the news, he hafted xa;t(pme f where he 
foun^ his Daughter condemn'd fo? a> Slaye,; and defpairing 
of any Relief, defir f d he might fpeafc a- Word with her, 
before he parted from her ; which being, granted, he led> 
her afide, and ftabb'd her to the Heart Mfith this Exprefllon, 
Tbn, Child, is the onfj way 1 have, to fet-thce at Liberty. . : 
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The Difguft With which the People were prepoflefs'd by 
the violent fcnd fanguinary Proceedings of the Decemvirate, 
made them look upon this unjuft Sentence pafs'd by Claudius, 
as an Invitation to exringuifh and deftroy their Power. 

Accordingly, Appius Claudius was arraigned, as well as 
his Collegue Spurius Oppius, for corre&ing a Soldier im» 
moderately. The reft, of the Decemvirate banifh'd thenv 
felves, and fufFered their JEftates to be lonfifcated. 

In a Word, the Confular Government was reftored $ 
and from the Year 304, the People by the Law Horatia de- 
creed, that fuch Laws as the Commons ena&ed, call'd P/e- 
bijcita, fhould to all intents and purpofes have the Force of 
Law. By this Law* it Was provided,' that whatever the Peo- 
ple ordain'd feparately from the Senate, fhould be of the 
fame Force and Authority, as if it had been done in the 
Comitia Centuriata, or general Affembiy, 

But as there afterwards happen'd two other Difputes be* 
tween the Senate and People, which bccafion'd the latter 
to retire to Mount Aventine, and afterwards to the Ja- 
niculum ; the Senate, to entice them t6 return, were again 
oblic'd to promife and cohfent that the Plebifcifa fhould be 
received as Laws 5 : which was fettled by the Law Publia, 
in the Year 415, and by the Law Horttnfia, in the. Year 
47S. 

Thus it appears, that after the Law of the Twelve Tables 
was eftablifh'd, feveral Laws were made, not only by the 
whole Body of the People in their Centuriata Comitia, but 
many Plebifcita in their Curiata Cetnitia. 

Moreover, the Interpretation and Determination of the 
^earned, bred another kind of. Law, called Jus Civile, Civil 
Law, the Pradice of the Bar, or the Cufiumary Law. 

About the fame time*, certain Forms were composed by 
the Lawyers cafl'd ABidnes Jurist or Cafes at Law, which^ 
were in a fet and foleinn Style, and to be followed in all 
Proceedings, as well as. Ads of Court. -, Of thefe Forms or 
Cafes at Law, Appius Claudius made a Colle&ion, about th6 
Year 473, which his Secretary Gneus. Flavins publifti'd, un* 
der the Title of the. Flavian Civil Law : But -as this Colle&U 
on was imperfed, Sextus Alius put but foon after a more 
compltot one,. Avhich went by the Name of the Wian Law* 
[L» z., §; 6. tki.'.ff. ie Origin? Juris."} •* -But the, Emperors 
took. away, the/ nqceflity of keeping to the Words of thofe 
. . ■ > v Forms. 
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Forms, ftill prefcrving that of bringing die Adion proper 
.to the Suit commenced. [L. tl& %. Cod. & Formal. & im- 
fetrdt. ABion.fublat.'] 

Several Regulations were alfo made in the time of the 
Republican Government, by the Magiftrates, particularly 
die Prators ; of which, after having firft fpoken lomething 
of the Laws, the PleUfcita and Interpretation of the Laws, 
the Reader (hall have an Account. 



chap. vn. 

Of /^ Laws. 

• « 

r 

THE Emperor JUSTINIAN, in the Fourth Para- 
graph of the Second Title of the firft Book of his 
InJHtutes, defines a Law to be that which is ena&ed by the 
Upman People, upon the.Requifition of a Magiftrate of the 
Senatorian Order ; as fbrnnftance, of i. Conful : 

During the time of the Republican Government, when 
the People were their own Law-givers, the Laws were 
proposed by the Confuls, or fome other Magiftrate of the 
Senatorian Degree, in a General 'AfTembly of die People, 
who either pals d or reje&ed them, as they faw convenient. 

The Method obferv'd was this ; When a Conful or other 
Magiftrate of the Senatorian Order, moved to have a Law 
ena&ed, he firft reprefented the Advantage it would bring 
to the Publick, and then read it openly on Three different 
Days to the People, that being Matters of the Heads of it, 
they might the more eafily give their Opinions, when it 
Came to be debated in the General Afftmbiy, or if they 
forefaw any Inconvenience, inform the Magiftrate who had 
the Management of it. 

On thole Three Days publick Notice was given, of the 
time the Law was to be put to die Votes of the People ; 
which being come, the Magiftrate demanded in thefc 
Words, Veliti, Jstbeatis Quhites ? That is, Is it jour Pteafare, 
O Romans, this Law Jhall paft or *<r I If it went in" the 
Affirmative, their Anfwer was Vti $pgas 9 Be it as thou haft- 
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**Kd. ^ But if in the Negative, Antiqito tfas the Word, i. e. 

I forbid it. 

Here we muft obferve, it was at firft cuftomary among 
the Rom ant y to give their Votes vivk voce ; but afterwards, 
to avoid Tumults, they proceeded in another manner, by 
giving every Voter two Tables, in one of which were thefc 
Two great Letters V. H. in the other a great A» one of 
which they deliver d into a little Box for that purpofe, ac- 
cording as they voted for or againft the Law propounded. 

If the Law pafs'd, it was immediately engraven on Brais 
Tables,, which were hungup at the Doors of their Temples 
and Corners of their Crofs Streets. And it was a Rule 
conftantly obferv'd, that all Laws fhould be firft expos'd t6 
Publick View, and examined, that no Offender might efcape 
unpunifh'd, under pretence of Ignorance. 

This was the Cuftom obferv'd in making Laws, during 
the Republican -Government, which alfo continu'd for font* 
time under the Emperors, as I fliall (hew anon, when I 
come to treat of the Ityman Law in their Reigns. 



CHAP. VIII. 



Of the Plebifcita. 

APtebifcitum, according to J U S TI N I A N's Definition 
in the Fourth Paragraph of the Second Book of his 
Inftitutcs, is what is ena&ed by the People, without the 
Concurrence of the Senators, upon the Requeft of one of 
their own Magiftrates, that is, of a Tribune. 

How the Plebifcitd were firft introduced, and afterward? 
obtained the Force of Lam, is particularly fet down in the 
Sixth Chapter. 

As for the Difference between a Plebifcitum and a Law, 
it confifts in Four Things. The Firft is, That a Lmw was 
made by the whole Body of the People ; but a Plebifcitum 
was the A& of the People only, without the Knowledge of 
the BdtriciAm and Senators. 

The 
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The Second is, That a Law had in it felf a coercive 
Power, whereas a Plebifcitum had no fuch Power, but by 
the Authority of thofe Three Laws before mentioned. 

The Third is, That a Law was made at the Requeft of 
fome Magiftrate of the Senatorian Order ; for inftance, of 
a Conful, DiRater, Decemvir, or Military Tribune ; whereas 
a Plebifcitum, was made only at the Requeft of the Tribunes 
of the People, whofe fole Bufinefs it was, to prpteA them 
from being opprefs'd by the Patricians and Senators, as is 
faid before. 

The Fourth is, That a Law was made in the General 
Aflembly of the People, calTd Centuriata Comitia ; but a 
Piebifcita pafs'd in a Particular Aflembly of the People, fe- 
parate from the Patricians and Senators, which they calTd 
the Tribunes Aflembly, or Curiata Comitia. 



C H A P. IX. 

Of the Interpretation of the Lawyers. 

TH E Obfcurity of the Law of the Twelve Tables, occa- 
sion d by its too great Concifenefs foon appear'd, and 
made the Interpretation of the Lawyers neceflary ; by which, 
being accommodated to the Practice of the Bar, and re- 
ceiving a convenient Extent and proper Reftri&ions, 'twas 
thought it might be brought to anlwer Expe&ation. 

For how Judicious and Sagacious foever a Lawgiver may 
be, 'tis impoflible but fomething will efcape his rorefight. 
The Inconveniencies of Laws are rarely difcover'd till they 
come to be put in Execution. Every one muft agree, the 
Foundation of all Laws is Equity ; but the great Variety 
of Circumftances, are frequently the Caufe mat the Deci* 
fions of the Law have little of Equity in them, when they 
are to be applyed to Private Cafes. For as the Law, in 
regulating Matters goes commonly upon general Principles, 
and according to the ufual Courfe of Things ; it eafily 
happens, that a Law which in General is very Juft, proves 
quite ptherwife in Private Cafes that may naturally arife. 

There- 
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Therefore it is nece'&ry the I iw .fhould.be mitigated by 
Equity ; which depends upon the iJiverlity" of Circumftan* 
ces : And this is the Reafon the Laws ar£ feldom, in thaf 
Perfection the^ Authprs of them intend^ till they have te- 
ceiv'd an Equitable ConftrudHon* 

The Lawyers, whofe Right it naturally was to interpret 
tfce Laws, by. Common ponfent, undertook to explain rhofe 
Paffages of the Law of the iWw Tables, which were either 
Obfcure, or liable to a Double; Acceptation. They agreed 
upon Rules for limiting die Difpofition of die Law, where 
if was Vaguc> or too General, and giving it an Extent td 
Cafes omitted «j and how the Severity arid Rigour of its 
t)ecifions, was to he tempered with Equity : Which Method 
they have ever fincc follow'd, in explaining othdr Laws. 

This Interpretation of the Lawyers, created a new kind 
of Law, fo much approv'd of in/ Pradtice, that it was call'd 
The Civil Law, or, Vfygi of tht Bar. 

It acquir'd the Force of Law, by the tacit. Confent of 
all the Roman People 5 who were highly pleas'd to find 
their Lawyers fo expert in reconciling the ftridt Literal 
Sence of the Laws, to the Pradlce of the Bar, and Rules 
of Equity. 

The Credit of thefe Interpreters was fo much the greater, 
as they were Men of Rank and Fortune 5 whofe Wealth* 
join'dto their profound Learning in the Laws, very much 
contributed to advance the Dignity of their Profeflion, as 
well as their Perfonal Merit. So true it is, that the Gifts 
of Fortune will command and iocreafe Rcfpedt | which 
bare Merit can but faintly attradh 

-In making their Interpretations, they followed thefe Twtf 
Rules. The firft was, to adhere to the Defign of the Law* 
rather than the Words in which if was donceiv'd. Thus* 
when the Law^was conceived in General Terms, the Inter- 
preters fometimes confin'd it to Certain Cafes, .excluding 
all others. At other times, when the Law mention'd only 
Certain Cafes, they extended it to others by parity of Rea* 
fon 5 of which, the Tides in the fyflitutes (Dd Bupittari $ub- 
Jiuutione (3 de jicauijitiorie fir fldro§ationcm 9 ) furnifh us with 
^Examples ; the Conftrudlion whereof, being drawn diredliy 
from the Spirit ai>d Defign, of the Law, is with tuftice re- 

f;axded as the Law" it felt. LArgumento Legi 1. ff. dc Lfgf- 
m & L. C%. 0. 4( TforUrum SignifcttUne^ 

" ~ ' * ' C ' " * Thf 
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The other Rule obfervM in Interpreting, was by the 
Rule of Equity, without regard to the Letter or Difpofition 
of the Lsto : $ut this could not be done openlv by the In- 
terpreters, who had no Power to make or dire&ly abrogate 
Laws j fo that they could not go againft the Law, but under 
fome Colour, indire&ly, and oy Inferences drawn from the 
Law it fitf* by which they made it evident, that their In- 
terpretation agreed With the Spirit and True Sence of the 
Law ; ahho' it feem'd in fome meafuj-e, contrary to the 
Terms thereof. 

Of this manner of thterprfeting the Law, there are fome 
Inftances in thfe Titles of the Institutes : Dt ExbcrecUtiont 
Libtmtitot & De Inojficiofi Teftamento. 

One thiiy$ worth obfefvifig, in diis laft Way of Interpre- 
ting, is, That as it feem'd to be contrary to the moft obvi- 
ous Sence of the L*w, it was hot fo readily receiv'd as the 
other, which wai taken from the true Meaning of it : The 
Truth was, the Lawyers could not go againft die Difpofition 
of the Ldw, but under fome Colour, that their Interpretation 
was agreeable to the Spirit of ft. 

Nor were the Interpretations of the Lawyers admitted, 
how Equitable foever, when they were fo dire&ly oppofite 
and contrary to the formal Determination of the Law 9 as 
not to be reconcil'd by any Colour whatever : And there* 
fore, When the Law it Ye If was dear, and its Determinancy 
evident, Ate Authority of the Lawyers could not alter it ; 
becaufe that Would not be to Interpret, bitt in Effed to 
. Abrogate tbe Law ; "Which is nOt to be dotfe, but by thfe 
Supream Power. Befides, 'tis certain, Interpretations were 
not intended to deftroy or "elude die Force of the Law, but 
to prefervfe its Vigour, and quicken its Execution ; confi- 
ning it v however, Within t!he Bounds of Equity, according 
to the Diverfity'of Cirttrfiiftanees. 

From what is faid, it muft be concluded, that when thte 
Law is abfolutely UnjufHn Us Principle, ortaecomes fo by 
fubfequentCirtuttftances, fo that it can receive no Inter- 
pretation, without rendrfng it utterly ufelefs ; there is no 
other Remedy, but to Iteve'rfecotirfc to the Sovereign Au- 
thority, which alone His the fcower of giving Relief, by 
making another to Repeal it. And Vts to this Cafe we muft 
*pply the Maxim, tbdrtbt Power of Irtterfreti*£ tbe Laws, * 
refervdforbim wkk* Ik tttbt of *t*kjf* $tm, fjLr. Gadsic 
Upbuil • ^ CHAP. 
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Of the PratorV EthBi. 

T^HE Interpretation of the Laws, did not orrfy belong to 
** the Lawyers, but the Maiiftrates ; particularly ta- the 
PR M TO R S. Let us examine what was the firft Occafi* 
on of their Creation. 

The Two Confuls, who were chofen principally to fill the 
Magiftracy, were afterwards often interrupted in the Ex* 
ercife of their Civil Duty* by the Wars, where their Pre* 
fence became indifpeafably neceffary. 

This tvas the Reafon, that in the Year 387, the Republic!? 
created a Magistrate to fupply the Place of the Confiil, in 
the Adminiftratron of Tuft ice. He was call'd Prater, from 
twjffcndo or Pratunda : And becaufe he partook of the 
moft considerable Branch of the Confals Office, had the 
Honour of being ftyl'd their Coiegue ; and was altaw'd the 
lame Enfigns of Diftindion as die Confiils themfelves. 

At firft, we muft note, all Magtftrates were calTd Braterii 
afterwards, the Generals of Armies $and at length, the Name 
became peculiar to the Magi/hare, whofe Office it was to 
fee Juftice adtniniftred in the City of Jtym*. 

After fome time, there was another Prater created,' to de- 
cide Controverfies between Foreigners, who refortcd in 
great Multitudes to Itom t And to diftinguifh thefe Magi- 
fira$ts 9 one was calTd Prater Vrbamus, the. other Prater 
Peregrinus. . < ' 

In ikon, as Bufinefs multiply'd, in proportion x6 the In* 
creafe of the Empire, the Number of Praters was aug- 
mented atfeveral times; andatkft, they came to Twelve, 
who had each of them different Employments : One was 
calfd Tutelar*, another Bdri-Cmmijjarjut, and fo the Ffft, 
according to the principal Objeft of iheir refpedive Ditties. 

The Prate* himfeif did not judge ordinary Matters, but 
only certain Caufes, fuch zstbefyfkituticnef Minors : Things 
that were to be decided in the Common Form, he commu- 
ted to Perfons of his chufing, aniprefcribM forms of Writs 
w A&ions to the Complainants* 
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Tho f the Inftitution of a Prator, was defign'd rather to 
fee former Laws put in Execution, than to make new Ones\ 
yet, as he had the PoWer of amending the Laws, when 
they prov'd Defe&ive,thc People fubmitted to his Decifions; 
and his EdiBs; had in Tome meafure the Authority of 
Laws. 

In reality, as the different Kinds of Laws, of which we 
have here unraveFd the Original/ did not take in all Cafes, 
nor were always Equitable in their Determinations ; the 
People tacitly allowxLthe Praters to propofe their EdiBs, for 
mitigating the Rigour of the Law, and adding their Decifi- 
6ns, v where' the Law * was 'not explicit./ Hence it is, that 
the' Emperor JUSTINIAN fay* # The Praetor aids the 
Civil Law, fiifplies the- Defers in its Dijpojhion, corre&s it, 
and even fimetimes opfnfis its Decifions* £Tit. 9. Inftit. in 
principiog *",.,; 

It is alio in this Sence CATO is to be taken, when he 
lays in his Diftitlp, Wt niuft h*ve Upcourfi to the Magiftrate, 
when the- Law is VnjuSt ; and that the Laws themfelves dejire 
to be givern'd b? Law ; that is, by the Judge who is the 
Voice and Interpreter: of the Law* : ' 

Befidesthe Pr<etm r thcce were .other Officers who had 
the Power of making £t&6h add, Regulations, in Explanation 
t>f the Laws: Thefe vo^re xhe.J&dsks Curates* who had the 
©ii^diun .of all .PuWick* Sale V AeCare of theWatth, 
and cleanfing of the Streets. 

* 'Of thefe; tfhaUttolyobferve, theyha^l their Names from 
JEdibus ' r befog /at, firft chiefly appotftted to Jook after the 
foibfick Btrilditiga ;• bin in f&wefa of Tiq»e,*beir Office was 
TO»di ei^laKg'd^an^tiBBe: Regulation of the Marker, Gaming. 
Houfes, Publick Shews, and generally the whole Civil Go- 
•ver&maht of the Chy, w^i\>ut under their Care. They had 
-the Addition 'of Cdrulttirom Cttntij. ;bccapfe they rode i» 
iChafiots,. wherein' cheta -was ra Cbmr adorn d with Ivory, 
♦which '-denoted tjieu: b'ebg in; the; Rank of Gbief Magi- 

• To return to the .Edifijiof ihe.Erxtorj •.- Many of th^m 
yielding to Favoufc^rsfdHowiocg their.ownGapwcey^ade 
«feveral I(egulatioHs .c6ntriti^'ta*£qttity, and the moft receivM 
vMaatims.: Wherefar0,Jnih* Year ,686, the Plebifokum Cor- 
mslianitm, ohfigfitiutot^fpecifie at their* entring into the 
Office, the Method they Intended to obfervs iuadmJniftring 
- T ^ - Juftice, 
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Juftice, through the whole Courfe of their Magistracy; 
from which they could nqt deviate. * ,And Vis from thefe 
EdiBs, the Loot calfd, Jus boftoratiittn (3 viva vox Juris Ci - 
w/w, is deriv'd. [ L. 7. f. 1. (3 I*. *• #• * JfcJNWJ (£ 

The Force of thefe 'Bfc'ff/ expird with the PntifrVCMSce, 
which was Annua), unlefs they were renew'd by their Suc- 
ceflbrs. This Qmitation td a Yeaa?, for them the Name-of 
Leges Annates ;.and r as.the Pnrftir/ £ati3<J thejn to' be. wrote 
on a White. Table-,, that was 1 caH'd ^b\w:P**to*i*> ' * „ 

Among thefe, thefe are fomeifj&fcfp very J*ft, : that they 
have been perpetuated as l*wt\ from which th$r«; is np 
departing, without an OffeociEL tp .Equity and Right 
Reafon. 

It rouft, however, be allow'd, .%h#tjtj&e ;vaft- Number 6i 
them, diffiis ? d a grefct Uncenam^ifraigh. the whqle I* ft. 
To remedy which, theBmperor APR 4A-N ordered Julian, 
a celebrated • Lawyfer, oftt f)f -all; thefe r &&b, to form a 
Perpetual one, which might fejrver the -Praters .for a con- 
ftant Rule, to] guide them in their Judgments *ncf -Admi- 
nlftrarion of Juftice ; and at the &me time, *topk from ?hem 
the Power of making EdiBs for the future, ££..,3. §.;i§. 
6 zi. Ced. dr fofcti Jure enucleandQ.3 . , ; , .• ■ j , , ' j / 

This Perpetual .Sdifr.wzp divided >^uo fifty Books, con- 
taining the-moft }i^t and ufeful Matters of all the Xr&ioh 
EdiQs; and feveral fyman Ltwjer* haye made fipe Com- 
mentaries thereon. . 
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0/ the Roman Law **fer # he Emperors. 

THE Independant State and Litem of the Jfcww*/, re- 
ceived its firftfhock from JULIUS CiESAR, who 
laid die Foundation of a neto Monwdsy, in the Ruihs of the 
Qffubltck, He difpos'd of \aO as if he had bttnfoh Mdfter, 
got himfelf to be created frtffetud Dtifcmr, agauift ill Rule ; 
and ordertt the chief Marks of Sovereign Power to be 
given him. 

But the Reptblkk Was utterly ettiflguHb'd under A U- 
CUSTUS, in the Year 73 i^frcWti the Building of J(pme; 
at Which time, the Sovereignty was tmnfUted irom the 
People to his Peribti. It was done t>y-a Decree 6{ the 
Striate; which, With the Corifent of Ae Popfo, rtviv'd die 
Law Utti* ; firft pafs'd, as Vis pretended, in favour of 
KOMULUS, and how rcn^wM in favour bf AUGU- 
STtFS. The Thing ffctfpenM thus ; , 

AUGUSTUS^ AhfttttM madeh&n padfonately de- 
fitttas of the Empirfc, but his DifctetWh dhneded hta to 

S' irfue his Aims after ftrch a manner, as dot to ibrfeic the 
ood Will of the Peoplte. His DeBgn^Was not only not to 
appear defirous of the Government but to bring them to 
petition him to accept of it. In this View, he pretended to 
be unable alone to (upport the Weight of fo great an Em* 
pire ; but the more he ftrove to Difqualifie himfelf, the 
more eagerly the People begg'd he would take it upon him* 
At laft he confented to the pa/Ting of the Law %fzia 9 by 
whiqfr the Sovereignty was transferred to him $ that is, 
the Right of Law making, of commanding Generally, and 
forcing Obedience. This Law was always renewed upon, 
the Acceffion of the Emperors, to the Reign of VE- 
SPASIAN. 

Thus the Power of Lawmaking, being transferred from 

die People to the Prince, by the Law Hfgia, we may ob- 

% ftrve, that in the Empetors Reigns, their Determinations 

Ibid the fame Authority as thofe of the People under the 
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frte State ; wfcidr prodnc'd a new Kind of Law f calTd, The 
BdtBs or Coafiitutkm of tie Bmftrors. 

But this mas not brought about all a* once ; for sotwith* 
ftmding the. Sovereign Power had Anted from this People to 
the Emperor, He was tee politick not to leave them feme 
Marks of their la*e freedom, in order, the beater to efta* 
blifti and ftneugriiea bis Government. Wherefore, be kept 

3 the Ufe of General Aflemblies, in which be ordered 
his fitfflx to be publifli'd, and that they fcould (kill retain 
die Name of taws. 

This faint Mark of the Ancient Libescy, dilpleas'd Ti- 
ft ER I US, who fucceeded Aaguftm : He fupprefi'd thofe 
Afiembiies, under Pretence, chat obey could not be conve- 
niently held, in Refpeft of the prodigious Increafe of the 
People, which made it impoflible for them to meet any 
longer in one Place. 

This Contrivance he made ufe of to gain their Confent, 
that inftead of advifine with the Peefif upon making net* 
Laws, the Senate only mould be confuted : But his Defigns 
were eafily feen through. Jealous of his own Power, he 
cefolv'd not to leave the leaft Shadow 4f the Ancient Li- 
berty; nor did he weaken, or rather aboliih the flights of 
the People, and increafe thofe of the Senate, with any 
other View, than that all tht Advantages And Prerogatives 
of abfolute Sovereignty, {hould by degree*, at lift center 
in Himfelf. 

To tbil End, whenever he had * mind to publUh a mem 
BdM, he drew it up in his Privy Council, and then fent tt 
to the Senate, who never fail'd to make a Decree accor* 
ding to bis JNeafure : And by this imaginary Deference to 
die Judgment of the Senate, bis Editts got the ' Forte of 
Lmt, without the Peoples Approbation. 

His Succeflbrs prarftis'd the fame Artifice, and .got their 
£dffij, by an affected Moderation, pafs'd for the real Sema* 
tm-Con&ha ; tho' in truth, they were no lefc the moor Wii 
and Pkafure of the Emperor, in which the People had no 
Part. 

But in after Ages, the Anperors publiflt'd feveral Edi€b f 
without the Formality of tie Senate's Approbation ; moft of 
which, they commanded, Ihould go under the Tide of Mm* 
ferial Conftitutions, in order to give the greater Liiftre to 
their Sovereignty. 

C 4 In 
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• lathis manner, the Emperors jyiSar-iftabrifli'd a new 
Jdnd bf Lap. •• • ^ * .. *-.. , ... v 

There are »ifo mfcny ScnatusConfulta and s\efp<mfa Jukif- 
fonftiltorutn, to beniet wkh under the Monarchical Govern* 
ment of the Emperors, which are to be fpriken of in this 
Place ; but I think it proper, firft to ttaee, as one may &y, 
the Su&effion of the Upturn Emperors, in order to give the 
Reader fome Ji&r o£ the*JLn*r made by them : In doing 
whi$h, 'tis not my Defign to write a Hiftdry of them, but 
pnly co take notice of the Time they Reigned ; and, by the 
way, of die Laws they publifh'd : Being convinc'd, that 
many Difficulties arife in the Study of the Civil JLaw f which 
cannot be refoly'd, without knowing when the l+aws were 
fn*de, < . 
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AUGUSTUS came co the Empire in the Year of 
Itgme %i\> in the sbanner. d$fcrib*d in the foregoing 
Chapter. He made feveral Laws ; of which the Chief are, 
Ther law; Julit de Aduheriis, for puriiihldg Adulterers ; 
whkh.alfo prohibits in another Chapter the Alienati- 
on oi Lands given irj Dowry. The. Law Julia Peoulahtjf % 
fo prevent the Mifapplication of Public^ N&nup. The Law 
fulia deJRffiduis, tQ oblige I&eivers and Managers of Publicly 
Treafure to Account. The Law Julia deAmbitu, againft JW- 
guipg for* Employments in the Government. Many other 
j^aws. were ma4e in this Emperor's Reign, which are too 
. loog tp give an Accpunt pf here. 

TIBERIUS fucceeded him, in the i Year of Chrift 'ft* f 
. $rad Died in 38 of the fame Qfete. He did nothing with- 
pn$ firft cohfulting the Senate f 4nd by that means, g*v* 
fftg Sm*lis-1to*fult4 the Force of JL**. . 
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«.«• Mm" ". 

CALIGULA Lcrfwie to «tev*rKpire ih thfe Yfer 6f 
Chrift 39, and was Killed in ^i. v 






The EmperoroCfcApDIUS began Ms Reign in the 
¥ear 43, afte* Ctfrift, and continued to the Year '5 5. He 
Dvas the Amh&i rjrf*:ftiahy'£K#j, and ; Repeal*d the Ciaufe in 
the Law P*pAr **#**> rdatfrigto the MarriageV>f Menof 
«*#, and Women -©f #*£? Y*ars OH. Being difpos'd td 
tfhu^hM : Nei&'4^pifc*, Daughter 6f his BroAer G*r- 
ffiamcus ; .he carisM *$ea<uu$Cotifuitum td be made for that 
ftorpofe, that his Marriage might rfor be Unlawful: • 

NERO fucceeded him in the Empire, in the' Year of 
Chrift 56, and Kill'd htinfelf in 69. The SenntusConfuUum 
Thhthtntmim* hndt In his Thrie/ Witfe ftveral other Lawsy 
amohy I which r Oneiprovides, Ne'qtiis alhntim fcribens Tcfla- 
nenttm LegAtwm Jlbl tdfcriberet, thai* the Writer or Maker 
iff another Matis ttfiB, /hdll not nuke himfelf a Legatee 
tbeniin.* ■ 1 . * • ■ 

OALBA, OTHO and VlTEtLfUS, were recei- 
ved- Emperors fifcseeffively : Th« Firft held the Government 
tat Seven Months and Twenty five Days ; the Second, 
Three Months; ami the haft, Eight. So that by the fhort- 
nefs of thcrr Reigns, they had ho Opportunities to make 
many Lsvn. • • •• 






VESPASIAN was chofer? Emperor in the Year 71, 
and Reigned Nihe' Yeiri. The L*w Faicidia, and the Sena- 
tus Qonfultum Pegkfianum, were both made in his Time. 

• TIT US his Son, and Succeflbr in the Empire, governM 
Two Years and Two Months, and Died in the Year 80. 

i * , 

D O M IT I AN his Brother, who fucceeded him, Reign- 
td Fifteen Years, and was KiU'd in 97. 

• » 

Upon his Death, N E R V A was rais'd to the Empire, 
and Died Sixteen Months after, in the Year 99. He ena- 
$e4 fn*ny l*ws j one of vvbich, fully empowered the Sol- 

1 • dioF$ 
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diers to snake Military Teftaments without any Formality 
«f Urn. £L. i. ff. 4 Tefimem* hUlk.'} 

The Emperor TRAJAN, his adopted Son, was his 
Succeffor. He Reign'd Eigbtee* Yearly to *he Ytar nS. 
This Emperor made feme L*m 9 which aft fnftances of hi* 
Mitdnefi and ft/Zsc* •• Among die reft; oneofcUges the Fjtffar 
who has been too Severe to his &*, to emoti}*** bmu 
♦ Before I proceed, it will not be amifs to isfoftn the Rea* 
der, that none of the Emperors ££fi*, from AstgHftms to 
Trajan, are to be found in J^tinUn% Ceie ; which Cofie* 
Aion, confifts only of £fift* pafe'd by thofe Emperors that 
came afterwards to the Empire ; that is, from Adrum to 
fuJUniajn. 
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ADRIAN, who was TtvfWs Coufin-Carman, was d* 
dared Emperor in the Year of Chrift ri8. He Reign'd 
Twenty Years and Ten Months, and Died in 199. He 
made fev^ral Lams upon dHfcient Stihje&s : One was cofa? 
cerningthe Property of Treafure Treve, ( J. 39. Inftit.vd* jw. 
Drvifione ) He declared Children Legitimate that were born 
in the Eleventh Month. He forbad NUfltns to {iff their SLiues. 
He granted the Tmetfih eftke Eftate, to the Children whole 
Parents were condemn d to Die. The BtrfehUl EJ*8 was 
composed in his Reign by Smlvrmhtt tydknus, in the Year of 
Chrift 13*. As alfo, die SefueUsCiifukem Tkrtmtuousm or 
TertyUumum ; which provides, That the CkUdrens fflMetfasAl 

revert to their Mothers, in Default of Heirs DefcemUnts. 

• 

TITUS AURELIUS ANTONINUS, Sknam'd 
PIUS, fucceeded Airi an. HeReign'd Twenty two Yews 
and Seven Months, and Dy'd in the Year of Chrift i6u 
Among the many EdiHs which he made, there it One pro- 
hibiting Legacies, Jhtn**eminc : Upon Which,, fee my C**t- 
mentaries on the laft Paragraph of the Title of Legacies 
in the Institutes. 

The two Brothers, MARCUS AURELIUS, Sir- 
nam'd the PHILOSOPHER, abd LUCIUS VE- 
R U S fucceeded, and Reign'd jointly nbcyt Eighteen Years, 
Lucius Verus dying in the Year 170. jAfter which, Mmeesu 
Adrtlius Reign'd alone till 177 ; and from th^ Time, took 

his 
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his Son COMMODUS for a Partner in the Empire; 
*itfi uflioih he Rfeifctfcd till the Y*ar *S* f in which he 
DM. 

Thefetwd Brethren, Mureus Aurriius and Lucius Varus, 
are tfrflU ih fttany Urns, DIV1 F^ATm\ES. [_VU. L. *. 
fi+ \de fiat B/c*\] And there ape many L*m*o( their making, 
reported ih the Code. 

The Emperor lAardus AureHus alfo 4na&ed fctferal, whiHt 
he fat alonfe in the Throne $ many of which are to be feen 
in the Code, under the Title N* dt Statu defunfitorum. He 
cteated a Pnetvr tfo determine Matters relating to Titter* 
iflrif. fa his Time, the Senatus-C+tfultutn Orfbirunu&n wis 
made, which admits Children to fucceed ^s Heirs as La* 
to their Mothers : Upon which, fee my Commentaries on the 
Fourth Tide of the Third Book of the Inftitutes. 

After the Death of Marcus Aurelhts, thfe Efnpertn- COM* 
MODUS Reign'd alone till the Year* 91, in which he 
was Kill'd. 

JRI,IUS PERTINAX was chofeh Emperor in Ms 
Place, altho* he reftis'd xp accept of the -Government. Atod 
tho* he was Kill'd Three Months after, there are fcvtral of 
bis Laws reported in the Code. 

JULIAN, Grandfon of the Famous Lawyer y who wis 
Author of the Perpetual EdiSt, fuceeeded Pettinaot. He 
held the Empire but Two Months, y4t fame of hit Laws 
ate ih thft Code. 



After him, SEPTIMIUS SEVERUS was tfeftfed 
Emperor, in die Year bf Chrift 195. He Reign^ Eighteen 
Years, and Died in lit. He was the Author of the $&ria- 
jmsQmfuitum, which provides, He fra&a ruftica *ut fitbsrr- 
bona mtnorum alienarentur fine deer c to Magijlratus t.t. |f. *(* 
rebus eorum qui fub Tutela, ($c. Tho* this Emperor was 
Cruel and Iiteligious, he had mdny Good Qualities : He 
took Pleafure in doing fuJHee, and had * particular E&ecfei 
for the celebrated Pacinian. 
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ANTONINUS CARACALLA and GETA, 

both Sons of Severus, were by their Father made Ajjiciates 

• in the Empire : Which is the Reafon we find fome Laws 
in the Code, bearing thte Names of Sevetus and Caracala. 

About a Year after. Severn* dy'd, Caracaila KiH'd his Bro» 
ther Gf/4, in the Prefence of his Mother Julia. He Reign d 
alone Six Years, and was then Kill'd. We meet with fe- 
veral Laws of his making, difpers'd in the Code. 

MACRINUS was proclaim'd Emperor, after the 
Death of Caracal/a. His Reign kfted only a Year and 
'Two Months, being put to Death in 219. None of his 
Laws appear in the Code. 

VARIUS ANTONINUS HELIOGABALUS, 
was in Macrinus's Life-time proclaim'd Emperor by' the 
Army. He was reported to be the Natural Son of Car a* 
call a. The Name of Heliogabalus, was given him, becaufe 
he was a Priefi of the Sun, which is denoted by that Word. 
His Reign lafted only Four Years, Toeing Kill'd in the 
Year of Chrift %%% : Yet theite are fome of his Urns in 
the Cede. 

AURELIUS SEVERUS ALEXANDER, was 
. his Succeflbr. He Reign'd Thirteen Years, and was Kill'd 
in x?6. He was one of the Greateft and fieft Princes in 
the Wodd ; equally to be admir d in. War and Peace. His 
chief Care was to fee Juftice impartially adminifter'd. He 
was the Author of abundance of Laws ; the Wifdom and 
' Equity of which, give us an Idea bf his found Judgment, 

* and the Vfrightnefs of hi Heart. There' are no ie£i than 
-Four Hundred dnd Sixty one imjtsflinians Code; upon 

- which, Monfieur de ChaJfaneehzB made* very Learned Com* 
mentarics. 



i 
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After this Emperor, MA XI MINUS, fome of whofe 
Laws are to be feen in the Code, Reign d Two Years, and 
w*s KilTd in 238. . 



Then 
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then follow'd GORDIANUS, who Reign'd One 
Month and Six Days. And after him, A B B I N U S and 
PAPIENUS, elected Emperors by the Senate, Reign'd 
about a Year ; and were then both put to Death by the ' 
Soldiers. t 

• . . , / 

G O R D I A NX7 S, the Younger Son of the Emperor juft 
mention'd, fucceeded them. He governed Six Years, and 
Died in 245. There are fome of his Laws in the Code. 

MAR'CUS PHILIPPUS, who came after him, 
Reign'd about as long as his Predeceflbr. He Died in 250. 
$ome of his Laws alio, are to be found in the Code. 

* 

QEC I US, who fucceeded him, Reign'd only Two 
Years, or thereabouts, and Died in the Year 252. The 
Code has fome of his Laws. 

G ALIUS and VOLUSIANUS fucceeded him: 
Their Reign, which lafted.only Two Years, ended by their 
Death, in the Year 254. Some of their Laps are to be fear 

in the Code. 

- 

Afterthefe, VAJ.ERIANUS, and his Son G A LIE- 
NU S Reign'd together Seven Years. In the Code we. fee 
feveral Laws under both their Names. . 

Valerlanus being dead, GALIENUS Reign^ with 
VALERIANUS the Tounger ; but they were both 
kUl'd in the Year of Chrift 269; There sttt fome Laws in 
die Code of their making. . * 

CLAUDIUS the Second, who fucceeded them, Reign'd 
but Two Years, or thereabouts yr yet we have fome of his 
Laws. 

. After this, AURELIANtJS Reign'd Six Years, and 
was Kilfd in 176. \Vt find many Laws of his making, in 
the Vode., 



After 
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After htm TACITUS ReignM Six Months ; FLO- 
HI ANUS, about a Year: And then PROBUS was 
r^Ls'd to the Empire, who wasKiH'd Six Years after, in i9i. 

Then followed CARUS, with his Sons CAlUNUS 
and NUNN BUI ANUS, whom be m*de Partners 
with him in the Empire. After abta^ a Year, the Father 
being Slain, Carinas and Hunnerianus Re^gn'd together for 
a Year ; 'and then Were both Kill'd, in 285. There are 
fome Lams in the Code y which h*ve the Names of a/l Three 5 
and others, chafe only of Cari»us and Mnnnerianus. 

DIOCLETIANUS and M AXIMI ANUS HER- 
C U L I U S, Reign d together for the Space of Eighteen or 
Twenty Years : When Diocletianus Refign'd the Empir^ia 
favour bf CON STANTlU S CHLORUS, in the 
Year 304. Maximianw Herculm did the fame Two Years 
after in favour of M AJCIMI ANUS G ALERIUS. 

Cynftantius was Ufeffd with Engtand and the Gauk ; and 
Maxtmamtt had all the reft of the Empire for his Share, 
There are fome Laws in the Code, made by Diocletianus 
alone ; others by Him and MaxhnUnus^ and fome by Cm* 
femtw, MtximidUH* and Qalerius. 

CONST ANTlNUS t Sirn«m § d the GREAT, fiic- 

!:eeded his Father Conftantius, the Year 308 ; and Rrfgn'd 
everat Year* with the Emperors Galerius, and Maxentius 
Son of M4fimvwt4s % the Firft of that Name * After which, 
be governed the Empire alone for Thirteen' Years, and 
Diea in 339. 

Conftantine the Great, was the firft Cbriftum Emperor. 
After conquering Maxentius : He erWd fyme fa Triumph 
with a Crop; and laboured to perfwade the Senate and 
people co embrace the Cbriftian Faith. There are abundance 
of his Laws in Juftimans Code ; moft of them relating t* 
ftftigion and the CatboJidi Eaitb f Btfhofr an^ other Minifters 
ef the Church , and Places dedicated to the Service of God. 
All which are uncontestable Proofs of this Emperors great 
Piety aadZcal. 



CON- 
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CONSTANTINUS the Hunger, CONSTAT 
TIUS and CONST ANS, all three Sons of Conftanti- 
tius the Great, after their Father's Death, divided the Em* 
pife between them. 

Conjimtinus die Toungtr, was KiB'd Three Years after ; 
C&nftans in the Year 3 51 : After which, Conftantius enjoy'd 
the Throne alone, till the Year 365. There are in the Cede 
fome Lams, by the Names of afl Three ; fome alfo have the 
Names of Conftantius and tenftans, and others that only of 
Conftantius* 

JULI ANUS, qdl'd the Afoftatt, btcaufe he fell from the 
Faith of Chrift, was Nephew to Conftantinus the Great* He 
came to the Empire in the Year $65, and was Kill'd two 
Years after. There are fome of bis Lmtt extant in the Cede. 

As there are alfo ofTOVlANUS who fucceedf d him, 
and ReignM but Eight Months. 

VALENTIN1ANUS and VALENS, Brothers, 
were made Emperors in the Year 367 ; and GRATIA- 
NU S, Son of Vaientinianus, the Year following. Thus we 
find in the Cede, Lam made by Vaientinianus and Valens ; 
and others by Vaientinianus, Valens and Gratianus. 

Afterwards, Valens, Gratiamts, and VALENTINI A- 
N U S the Second, Reign'd together in 378. And there 
are feveral Laws by theft Three Emperors Names in the 
Code. But Valens was KiB'd Five Months after. So the 
Two Brothers, Gratianm and Vaientinianus, Emperors of the 
Eaft, with THEODOSIUS, whom Gratianm aflbciated 
in th$ Empire, Reign d together, from the Year 381 to 386. 
We have feveral Laws made in their Reigns. 

After the Death of Gratianm, Vaientinianus the Second, 
Jbeodafius, and ARC AD I US his Son, Reign d till 394, 
The Code has many Laws under their Names. 

Thten Tbeodefm with his Two Sons, Arcadim and HO- 
NOR! US ; fome of whofe Laws we meet with in the 
Co4e, Reign'd till the Year 398, in which Tbcodcfim Died. 

After 



* * 
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After his Death, Arcadius and Honors**, Reign'd together 
till 404 ; and made fev*f al Laws, Ivhereof forfie are in the 

Cede. 

• » 

Tbeodofius the Great being Dead, Arcadius, Honerius, and 
T H E O D OS I V S the Younger Sort of Arcadius, Reign'd 
jointly till 410. Thto Honerius and Theodqfius, to the Year 
415. From, which ,tiine, the latter Reign'd till 4x7: And 
then, taking V A L EN TUNI AN.U S the Third, for a Co* 
partner in the Government, Reign'd till 45Z, in which he 
Died. 

Here the Reader muft 'be inform'd, that Tbeodofius the 
Zbunger, in the: Year 4^ tpade a Q4<? Call'd after his Name j 
in which he inferred all his 9wn £<##/> with thofe of^ConfiM* 
<timis>znd hU Succeflors ; the greateft part of which, were 
tranfcrib'd into Jufiii$ian\ Code. The excellent Notes pub- 
lifted by Gothofredus upon the Theodofian Code, may be of 
very *gre*$ Ufe towards the. right undcrftanding* of all the 
Confiuutions, from the Reign of Qonfimtipus, to the End o£ 
that of Tbeodofius the Tounger. 
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ytientininnw the Third, having- hem the Empire alone, for 
fome time after the Death of his Collegue, Reign'd ifi 
•Conjnn&ion with M^RTIAftUS to the Year 457: 
From which,, M*r,tianus Rul\J alone till- 46^. In the Code 
we find feveral Laws, by Valentinianus the Third alone 3 
others by ,. him ZBd.'MartSauus, and fome by Mar tianw only. 

» * . ' . 

LEO fucceeded. Martianus: He governed the Empire 
with MAjORANUS till 463: After that with SB- 
VERUS, till the Year 468 . And then with ANTHE- 
M I U S, who being Dead, he Reign'd alone till 475. , There 
are Laws in the Code which bare the Names of them both, 
and fome that of Leo alone. 

# 

L E O the Tounger and Z E NO- Reign'd together till 
476 ; and %eno alone, till 494. We have Laws that go un- 
der both their Names, and others of \eno only. 

ANASTASIUS fucceeded S^cno, and Reign'd Twen- 
ty fe,ven Years, till 5.21. There arc many of his Lams in 
the Cede. - .*/ 

Hlf 
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HisSucceffcr wis JPU1TIN,U Hrtcim by Birth, of 
low Extra&ion ; having in his Tlrara been a Herifmm * 
When he grew older, he betook himfelf to the Wan * 
where, afieriiiflbiA* v fe^fri-M|K^Qf^ he came 
co the Empire, upon the Death of jtmfftttim. in the Year 
511. He Reign'd alone for .above S\x X 
many JUw in tfteCjdr which jEtVtfiftfet tf* Kfcmt *rif . 

In his Scrc^Teaf, heacfe^l^lfepll^laS 
NlAN, and totfe Jiiiti ht$ 6*j*n*e* m^ B n 
which is the Reajfon, that in the cfyriire meet wt£ 
JLdws under bdth their Name^f but tnere are a raA Yfwri*» 
for of Juftini4ri% ah>qe ; and evenftw* <badf by »**; -*ftif 
his C*& wasfrft ComposM, whfcfc *«te added 1 ^hetf H# 
Corrcded atifefefca fcrPartfc^f- Mrl^ Atf!** 
upon which, tef^ 
mehtary in Ow/^rra. r \ t } :j : ". <■• -.\! 

l ' As Part of ^ ^odc was %rtik <m*?d toji^e *i 
Account ^ the fcveral Mafcfrftfc^^ift ' ?f ^tcfaljfojti* 
ComposM the Bbdy of the Chill** ± J thought k ttium- 
>$t upon me, to erfarg^a lime u^hbXtJe'i a*Uh*4* 
fort have^M^rfft rlepam* OtfjW*- ; ' " -' t 
, And indeed jfafl be td fifefte to^afc of ft ***|; 
lent a Work, ^(^ ^mlftifir the, deader *ith* fee* 
Nition tf^-Wi^'.tr M^/<M«>'fca» t*«> *w£ 
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■ awilin J1 i 

t*wW tiij ».■ j ^rrvH 3lcc::- i -..! ,73:/ 

"' • ''iMtk >0 / lO '..'i i: .;■; ,'.!■ ■ . --i'J CI 

y.b'M } mmtt-i^oaam iwbi, bis 

tp< six h^jnwos alfo S^wf* 

ifcJ^KtSii", l«! % .,C»W JJn|J Gro*!i*l 

7«/*i», he was in thftjimpye^on Me 

Firftof ^«V si7, which happen'd to be Etjttr-Daj, **" 



fufficientto J 

form'd fo.m 
BcHfarius t 
- Italy, and the Vmt&ds, with all the BsrbvUni, out of /*- 
/no. Tribenianui, Dorothea and thtofhitut affilted the Em- 
peror in framing his Law, and compiling his Infiitutes, 

Code and Digtft, which have not a little contributed to- 
, . G p or . ,,. ... 




v, drove the Goths out of 



wards the Glory of his Memory. 
— Am . ih"' frt . W i n a liiiff . i fl y riffrrrt, w it h fln Tnrfnr to 
blaft this Prince's Reputation, that he was of a dull phleg- 
matic k Conftituuon, and utterly unacquainted with Polite 
Learning, it would be highly unjuft to give an implicit 
Credit to what he fays, in oppoiirion to all Historical Evi- 
dence to the contrary, 

-not to be queftionJi hat this Emperor was endowM 

It of thole grfiuHtyalitiss which wife a Man a- 

boJtt 



U'a^ihxfMmr^aSM tohMi&tm* &« uyas cv^jfu^ef- 

fiil in his Wars, and very knowing in A&ixs ,o£ jail 

r;lh^drfwa$s$f^^&l«&n.^ ,Mw^t*n^ :i ^v,alI 

o hi» En cfe q g isd s./ ilhrt ho report* flirty :. ; And W highly 

,cipnb*6ie, thanaaoy khings 4te:4ay* , <tf)Hh?i ia Jbi^ ^ffec 

Haftfc^, pnyf#(ifwifftamjche dftfeift *e, Bp^ror &d jgi- 

ven him., 

-<•- torifat rfMttfaaft fpfeks of fhjtovi* 4*fe T^n^^.^This 

^Yfkice w^t Armnkte in Mfa?7t0fi: Jlkijfclin SMtft?fing 

V Ci^l(A«iit$x j Eb iprifefeUtifce UdH^itk-F^th^i^as 

^iiprijhcvia afl^Hisc A&onv ** k & feU JMgwe «4 

<fcj, Lit. ^ lfcfo/x Gotbicis, in fine, adds,' that Ipy the {V^«r 
ftrf T B?lrfarit*j che3triiiiit|tecM^totW ? Natiqa$, ^4 that 
i& ritae^dWjpefam^^ ,i ,- : . 7/ 

j^M'1A. % \B^^o. ^e^ldmy. K^gi pfi\th^ Goth), rf&dfes 
1 4i£ffifeif to ■ oMfs tfitapertor inothis ! aaaimer ■: ";AJl 'N^ti^ns 
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*** honour jtoa 3 3 Ti» tiauew thing Mo kArft^E^peB^ ; pmi- 

ife 






hrffcfedby to* <wiiSab^4s^ but jerjr if?w$ictfJafy,tQ 
fi Stj*ngeis ioia^cb xlwmm^ 

" well conclude, are heatfyanrifincere, itaftttiffy, *(A<*>t 
V the EfFeA of Fear, 

No Emperor fince Conftantinus, has fliewn more Zeal for 
the Chriftian Religion : All his Sentiments were Orthodox. 1 
His Confeflion of Faith is at the Beginning of his Code, 
and truly worthy of him. The Magnificent Temple which 
he caufed to be built at Gmftantinople, is another Mark of 
_J*is Piety. _ _ _ ^ _/. 

Thefe, and many other Evident I'eiimoniaKbftHd Vct- 
tues and good Qualities of this Great Man, are of too 
much Weight to be over-balanc'd by the Jingle Authority: 
of one Greek. Hiftorian, who, perhaps, was guilty of the 
fame Fault, with which Gcero in his Oration for Flaccm, 
reproaches the Authors of that Nation. Tis believed, 
Juftin IL Son of Dulciffimus and P$iiUnfU 9 Juftinians Si- 
<fter, a*cufed him of Tome things tor which he had noj 
grounds. However, &s not to be denied, but this Great 

D % Maa 



; Man was wo witttb dwond » the Ftis-Sou/asd «r ice 
• he'ilways incKft'il •••bunwufloe tk*»,. Wi«ade &veral 
'LaW» it» their PaWttftt ' . I -a ,niv/ ... . r .'• t 

. To conclude, 'tis agreed he was Two and Ponr Yafcr* 

e*&*when ht W$ui ft ftei**, aid Aat h*Oi*ith*^Thir- 

1 teehth of NtwMfcr, j*5. Ht left ?«rf*w* the Second for 

•' his Stacceflbr; wh», as we^faid bnftire, being. Jealoosi of 

: kis Predeeefl&VGtory, eadeavpw'd toiamUb his Menonr* 

ty%eacling toany Patfe ahd Vsadilwil frcpoi|i .of Mat. 



• •» 



1 fitting btfort e&fctv«d; Uiar oW tkr Afcjtfkrchicflfl Co: 
^ verrimrint of AeE^^r<yn r be6Act ^mr CD^6ffuriatu f X<ite' 
<■ nlrJenatm-CmftihJ, ito&< AnfmeH dfi the? teamed ia the 

♦ JL** appeared ; I am far tp cxpliiiv tHefc. Twosuhr kitids 
- frf i^ a according toibe Mediod I nbpbT d to &Uow"iii 
■ Afe-Hlftdry. : t'---* < ". '-•' • * 

* Bite, a*the StnHHtiCarfnlt** whichiareab t* our Sbbjiwa; 

were made in faf'Sk***, *nA xhsccjimptib Aflembly bad 

^ iHvaf^hc greaO&Stoe it* the AdroinAdtioa of Pofclick 

• Affiur** 4 thought irty ftlf obl^d to give fb^euA^utr.of 

* frfa'thU pracfc, in-order co> render: fbb Work? ctortpteat. 
MBeJu\te* r it muft bd aicrwfd, it wifl y*rf much cootiibuie 
toward* mforminj «j, what a StntiidGenfultu* was 5 abd 

\ utickrftanding of ibrtelafikges taoubS^iisj wherein tho 

• 4Mtft a^^as^fl^/^re-memipu^-.: 
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THE Inftkuttdn of tie Sen*tt, fbHdvrd foon after^th* > 
i fiftaHtlhaiciit o£ the City: of Hem; whofe Founder, i 
righayconfiderin^Aat nothing^ ft unftlWe as F«r<*WttH-r 
out PFifdom, refohr'd to govern bis State* -In Conattt, with » 
feme of the Memb^tvfckh coippos'cHr. . r 

- jHU Prudence equally ^ppeard.in theDefign and£«cu-- 
rioru He commanded his Subjeds to draw Three CounfcUarr : , 
or ttndtor* -out of tkch'Triht ; -and thet the Thirty Curie, 
iwo which die People w*re divided, fhouW alfo choofe 
Three more ; making choice hiftifelf of One only, whom 
he plac'd At the Head of aU the reft : Thus Jits Council 
confiftedof an Hundred Perfon$. £u£ J*e took , particular 
Care none (hould be advanced t^ this Eminent Dignify, 
but fuch as were well recommended bf their jmr Age 
and Mer& . " r : ..>.... t •. •'• 

Hence the Senstew had their. Neme^ ftj^ff ./kw* ; tad • 
were afterwards called jP*fw, to mark out the Jl*{jW<2k 
which was due so them, or beiaufe ; their Application >. to 
Btifoefs, and C*re of the Republic*; tfi*4e them*e«fc}ed 
a* Withers. JUir Bodies, (ays £s/«ft vmmfeckhd \ if fie* - 
Age, hit their Vndtrfiimdings vm* fortified *fe* W\pbm#U 
Bp&erience. •', /• - ; , ' . • . f , ,: 

ROMULUS c*U\lotdy a Bonded, t$bW(W^ 
ferr'd, to this Dignity * but their Number was afetrw*nijK 
confiderably . augmented : Upon which Iftcreafe,- 4* Ag- / 
pettaion or J>#rw became pecaftw to the old Original flr- 
n*t*rt. The new Ones were called Cmfcrifti $ atid in ptfV 4 

ce6 of TtiPfc, fcoth wefe joi<^ ai»d iwfe «& of » ^gjii- 
fie the whole $****. 

Atiirlt, none w#e admitted lm,&*Seiuwm^O*lG, 
fat fdtrkhme ; that is, fuch as were 4*fcendgd ftp** the; 
Aigsent Serndtrt create^ by 4t**»Jju f : Afce«r*frifc \<bf %* 
*j* Knights were jfttfttT'd into k: Which is the Reafe*E 
that PirJ^, j^g of M4cw/o#rf«^ in t^ calte the ty»wi 
Knights, Tit 0tjfftt <f % Jiw*, fmd fo**HP7 if. *** Sens***, 

P J "A* 
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At length, in order to raife an Emulation, which might fee 
advantageous to the^RjopabUoJt, fach; of* die People as had 
born any Chief Offices, Were admitted to be Senators j 
but not till they were firft Ennobled. 

The ordinary,- ig* jftl]^ moft utypolpppt Part of the 
Senators Bufineis, was to confult upon Emergencies, and 
the Scituation of Public^ Affairs* So the Senate » f properly 
fpeaking, wa* at :frftthfe Prince's Coraicib ? ancTin tinTf? 
became that of the Repfiblick : Which makes Gee** cadi i$ 
The Guardian, the Defender + and Or;** off the Chmomwi/A; 
tearing* th« Magiftrate* the Honour of putting their Refolur 
tions in Execution. Iti fhort, as the MagifirareluA the Com*: 
mand wer die People, fo the Senate commanded the M*£i> 
firatf. • .'t 

" The &****; fays Pofybitis, had the Difpo&l and Diftri* 
bution of the Public^ Tfrafurt; the Wh6te Reveoue 06 
the Government was in their Power, and they ordered aff 
'^BKpences as they thoagbt proper.** tit adds* u Tfiati 
"* the 9g*ftors p which tire thought : to havo been at Jtyw, 
" and bad the Offiee of our mo&rit tfemptrolltrs of tbeJ 
"* Treitey, had n<| Power to difpoft of a Penny of the! 
" Money in their Hands without a Warrant, from the Se± 
« l n*e,'mAdM bf o«*of Ai&tAlsv 7 

TUe> Approvriatiofi^f th* Publfck TreaJure, wa* fo afe* 
foltitrty in the ienntei that the People never pretended t»- 
irftertoe in it ; andlt titfongtt tottem duty io regulate uilt' 
tlto' ffcMi&ExpKira?' a^W&f ttfoltahe ^Accounts of fuch 
a*taHNl the 9uMidk : R6Vlsdu0w ».. * •» -* x * •- ♦* 

When it was neceflary to difpatch %mbaJTadors to Foretea. 
PrtflcJMf Natiofls/or appilnl iMhtuMt7(dt * Generate %>{ 
j^^WX^ernmvf Kotfnctsj thei Sekatpxki&c choictfof 
wfiomifrey thought ik'tlo#llftho(e Bmptoymem*. 

ft wai alfo i!hMf fcigh*^ ratfife and gft* Audiertci » *b^t 

reigtt Mihiftels, .» - >* : * . ■ .• .- i- 1 

- *»> NoMfm of 7M*#$h.<<arid i*Dfc«Hdd, but by theftr 

Permiffion. ,v* < • * < ! r ; 

.^iieW R^ftfl oi*!^^ 
had ttek«VV^pw*»tl^fi.^^^ <-' ♦•' > .>t 1:. -i ; .. i ;.. { 

Di i WoW>*th»*Ai4M^a'ift* the kftkHkk) what the *** 

irto th<i *># * fr ditedfe* *ft its' Motfdhf,- Warded rt*Vt 
Dangers, «and kepri* fri dfrd^ikiH# t %y prudeiMy prefladj 
vte|t ail «xa» HfiiftimyBl ^itsFtotfc * •: - % - T , : -* 
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- ^Thfei*immJ»4pi€ni;< Occatibnaxif Wfembla*fc*He J4M/*. 
Jn*k&H*g4l Government, tfoeKlngrenly had Power to fa$ 
them together; but under the Bw Sri**,* that Powftf d^t 
ttfcft t»^« f tofe/tWb^^^ dfehe Cicy r So thutotfr*- 
^haddtOttty'ifi tto-Abf^ttce of tkeC*n/i//; and &# tjt* t 
ugon very preffing Occafions. - ■ „•. ; ; .'; 
t 'there VMJrerfI\i*> WSfff of calKog the tof*t* toge&cr ; 
iine by tWcMtaawi. iflntcb by ibe Cow>/x> *c ia their *b? 
fence, by the Chief Magi/Irate : The other, hy a Publish* 
Offer,' *ho jttxfeka & ia tfcoStroek of the greatest ,£pn* 
dbifrfe, ehe fake dfato <?*»/i// forrtke SmurV mwipgi: 
Bat thi* ttars ; nftyfraiy upon fadlcfeti Eniergcncice* <tfto* 
fpfcedy Rifohuicn^ prcce necefla^p' ' - , w , •*, -• 

The Confuls had a Right to move their Qaaftioftr Wpi* 
arty tirfier M^ft^mpaitd ar-plitiitw the: Yo«M »wfc m 
^lr Abfe»ce,nharA^ftt beMngtte* the tf ri*t*«*«»r<Ff^P 
But every Membte'oi? ArfAjjrMr^ «poa^vingbi$-Q9UU 
hkra!«fihtb£^a^r^ocbetPi-<WtM2 .... ;.^. -.': ;;' 

- The? Atatingc af ;«h* Smata meek Afirally ontheiC#4fl& 
N<ww, or !&/ of every Mqncb:' Baitta&^tf#ihrianA Q%h 
ber % the Pubtfck AfRrirs rot aimtgli by « ibmmnto ttfche 
Senate, chofiKilbyloc !• • r I ' •■•: V. • ^a j«. j , .* 

They Were ^ffet debafrtl lfoo»; jfaeetmg* ob ; fh&rtys* btf 
ftey feWam did) nor Hipw* tfce&tteriiteys as xh*:fftoptti&\- 
ftnfbled', tittles the Qccafton ^as vec? preffing, ;in whicfc 
CSfe, the !*»*/» adjourn'd their Aifiwobly , ta oUk* t own 

fof that of th* fr*r«. «* : * - :: V v , * 

^ Their Places of afletubling, oar; always in iawo*>tftbt>ir 
Temples, or other Public^ Buildings, which had been Cfeafa 
fcf ated by the AUgurs .* - , /. -> ;. >u 

-• The M/tglJlrdteSy whofe Right ic w*s locail theoi 4 tflgfr' 
thei 4 , n^ver met, tilt they had ftft oflertt PropitUtotyfa€ri> 
$ceito die Gids* .-.,-. n ;.'(; 

Such Members as made any Motion or Report in « 1* foil 
Senate, were to fpeak Standing ; and when any one Voted, 
he was to be in the fame Poftwpe; feftec which, he uta* 4- 
lov/d to fit cfown. . ' ■ i. : * .Z .> < 

. As their 1 chief Btrffoefstoas to deliberate upon the NW- 
fitiis cf the State, and other Prflfcfc Affairs ; fa tbeje \*ere 
jreat Privilege? annex M to the Stnatotim Office; 

They had a Particular Drefs, which diftingui&'d them 
from pther Citizens* as is before obferv'd. 
tY P4 All 
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4* t>f ttfxm*n S)**ts: 

All Emfcaffies and Honourable Ctauraffofi* wtft gep#: 
rally beftow'd upon the $*k*$m 9 and not on the Jfeiftftfr 
Knights. 

T^c Right of fitring in the Chief PIa£«, at A^M'dt Stem 
and Veikmmiei, Contributed very much towttds gaining 
them RelpeA. 

- Whoever offended a: Srti*»dr; was fin* to be punHhtt 
With* greater Seventy, than if he had done die fiuoe to a 
common Ciriqrm 

Ckero, in one of Ms Lfettets to Sulpkim, gives as to know; 
Ttftt if a Senator had a Suit commenced againft him in any. 
of the Pfwinoct, he totdd. remove it to fyme ; which fe ems 
to be very like our Privilege in fhmr*, granted by Letters 
dfCommktimmi 

A Plebeian, had the Liberty of excepting only ftgaiqft 
3W Jtatges $ but xSartbr, by tfcc £a» Cdrnrtt*> of whkh 
$ At wjls we Author, flight rejeft a greaser Number. 

In the Province*, JM«jer?,had die Right of being attend* 
ed by ti&wy which tetong'd to them from C^ftom^ for 
ik>l/*r attend them tha&Preiogarive* 

AJI d^Matio pf 'Hanm wort common to every ft**.' 
l*r 5 but many of them had peculiar Privileges* Th 
^^tiiftirigttdtid amending t» dte Offices they had bor*. 
* Fer&tample; 5nih>ashad been Cmfiil?,, were preferred 
tbthofe tiw fcad been oniy Ptetorr ; and he who xm< at 
thete Itedy took Place fcf aft the reft ; He was the Man» 
whofe domination, as I have before ehftrr 'd, Itymvlw re* 
lerv % <f kt himfidf j.arid generally the moil Ancient of all 

In after Ages, the Honour of Chief &m*w, belonged tt> 
dttfc Perfbh whom the Cfci/fr tom'd firft, in reading over 
the Hit of Ae SerUtort : .flat he commonly gave it to an 
Old Senator ,"who had born feme of the chief Offices* a$ that 
<ff (knfiil or Ctttfor; - 

> AH' thefe Privileges afcd Hbnaar^ were attended with 
fontdtutr \L(Aour f and tymrkz* \ . 

No Senator was permitted jo go Otat of the Opfe&tes of 
yfgft without teave* Upch &me Law&l O&afion* 

They wrire $ve*y erne obligM to give ftritfk Atwndance ia 
the Senate Hotfc ufftn Pain ofc. being fcverely reptimaadedL 
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•* N^^6e^fl»Iilart^i«rto theDegp£e *f * S^fv^ ?n!efc 
betwas |X»ft&'4*f an &ft*cet6* ; {^aih:V*lu*, ft mat*;? 
tain the Dignity of bis Office : And fochas % fquandringl 
away their Money , ip* * t r*diictt tor Pdroty, were obliged 
t*r*n9ttnce and «ufc the* Placet ip the So**;** and there-- 
fate* » pfeven* d&*ir~ Ejp^vaganffr thef were forbidden 
•o Tttd4^DetH abpye Two Thoufand ito«r*v which m*kt* 
4bm«TwpTi^^AFr4^jMvr^. In which* the Wifdem, 
*( the **m* &&mptfj^ feeadmi/d, far 

obliging the Senaten to be Rich and Ttai&y V ifa-jain* 
Tunc, 

_&tto> tttlte .Men to be recehrM into this Chief prdet 
of At State, other Qualifications were requisite. 

That of being a Gf&p *W ^bfqlutclv neceffary : And if 
in the Dectenfion «of 4fce Ceromohwetfth, Stringers, and 
perhaps Slams were admitted to be Stnavers, it was contra- 

Ito all Rule ; tAo4 sherefcrc^ Hifiory informs us, that 
gufim correded that Abofe, as footr ** He came to the 
Empire. 

-It was bur fit, to uje die utmoft Precaution in advancm 
Men to a Place of fo Estenfive a Power, and Exalted QiF 
wry ; and therefore, a Good Behaviour and Honourably 
Aftions, were the firft ftep that led to it. 

Birth was tikewife confider'd, - in the Choice of a Senator. 
At firft, .we fee, the Senate was composed of Patricians only j 
but afterwards, Plebeian* were admitted * becaufe the En- 
trance into the Supream Council, and moft Honourable Or-, 
der of the State, oqgbt tp ftand open to the Vertue and Me- 
rit of ; eVer£ Cirjbpen. .. . ' " 

i The having well difcharg'd any great Office in die M*-' 
glftracj, was a fair Premnfion to be made a Senator; 4 
Maas good Conduct* and Behaviour in his firft Employ, 
ments, Eping, as it were, an Eameft of his future Fidelity, 
; They were alio limited to a certain Age, before which, 
I no one could, be ipade * Senator: 'Us not exadjy known 
Wl^ t|j^ Age wa^ bu^j^eraUy belkv^d to be Thirty 

j ^fjp. the Right of chufagSenatprs/Iterwiius's Succeflbrs 
tefcrv'd it to themfelves 5 and the Upman* Emperors like* 
; wife, kept it in their own Hands. In the beginning of the 
I fwStafothQ CoqfuLs and Peofb divided chat Right between 
i .*■.•.. thems 
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4* Of *h* teaimX>&f& 

tktat ; the Confute dominating (b niany, doc etf *(fM$~4i£ 
the P»/fc cholt fuch » they &**{& beft tjaali^4 wfiffi 
foimpoftauit an Office* - ** - • - > v * ' -2 **»*.* 

1 $ut after the, Creadon of ehfin, wHo- were the &«£»& 
mers of all Orders in the State, * they * toek opon th*tttt*tO* 
«ie& Seniors. 'A* every Fifth Y&r- rtiey r6vforti,lh£ 
whole Body of t}» People, they theft ^H r d' tip fedrViauf* 
In the &»«*> a* hid happ&Af by* D&th, or by &fci*o*4k 
uifo, whofe iflCotwiu<a rendered ififch unwottfty^if h> 
*rtt a Degree. ± ' • * l,J - • * } -,T . aiHo 
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Definfrtori r of 



THE Senatui*Gmjmk?p; acctoMRng td the Defimttbri r of 
it by 3uJW*n, C f *jp. ?# J«Jf. &^m Nietfr; <5*»fc # 
fer>;> is a Becree-oT the Senate; by 'which ^ny Thing is or- 
dain'dandcftabiiftiU ; J ..?.-■; il* 

• # TKs Ordinance bf the! &*«;*, is foretime* called pliriiv 
|y $ Decree, ot 2 ^enam-Confultum indifferently ; - airfw? 
fo#e Authors have obfervty thai; we ought to diWnguffli 
fhefe. Words * ,Far SenttmConJulhum, in its gropejf Sf*> 
mtetion, is meant of thofe Ordomtances of the Senate, tthtcli 
cojipernM the Afl^rs of the Goyernmenj: 5 whereas* yurefrei 
rif the Seriate, is dnly ah AS that tegards the Interfcft* \q£ 
rtiyate Perfohs, ' ana not the Publicfc' ' " •* ? 

" Befides, 1 a Senvus Confultum could notice, made, but' by 
tl\e. Senate, whereas a Decree might be pafs*d by the Aiftbo* 
rity of any other Society; and fomettmes, by that of a 
htagifirate only ; as we lee, there are Decrees of ju&trsi . 
#%hPriefts f &c. Nay the Wortf Decree, is often iw ? d : irfthrt» 
Lasv 9 to Qgnifip the. Judgment given by a Prince,, widrGbgft 
iUance of the.Caufej and which hard the Force rft*** 
• r The Delign of the Inftitutron of a Senate, being for.tjii 
Management of Publirk. Bufineft, no doutt ^(iey madte at aH 1 
ixmesSenattK'Canfiilr* tipon Afiarrt of Momw/in whrchthi 
Good of xh$ State was concera'd. | 

DioMj^ \ 
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UpmuluSy in order to end the War for restoring the Sabinty 

AfvxR&wfm 4ted» tlftr* \W a,* $wvt*'C<mfi4tw iw<kt. 
tp put the G/warft*!W of the Sew* iu;o the Hands of CW* 

*ijpo*ertt dating <$*4tftfKg«wi« 

Bji another 9^(*CfoftwiiPtf >6W tmpili* was cfr£ 
fcto 4 jo faceted /fcm*/W! j die Jtopfr baying 09 tfeu w^igteft 

OecAficMv mfm'i tto £hftica m the &«*#. 

In a Word, there have been abundance of Stn^MhQnfiil^ 
m*dfeiL under alttto^dtffiweiit GorowM&ts of the J^/;' 
bow and when th*y obt^wH the Force of t***, I fl^ll h$rc-< 
after .fet fbudu Let u* nqw fee in what wanner *hey; w«* 
made* •'•'-.!♦ 

Bi&eafifrhnagitftl, that die Mattery taken i*** Coo* 
fider^tte* by tbe S*n*tt f being of the higheft bnportaftc*fr 
tberawas a fix'diNwmber required tftpafya Lawfal &*Wi*-i 
Cmfuhum ; but what that Number was, Hiftorian* do no* 
•aiactly inform, usb* ** *•(:■'.'• < 

That which ieeats mto^b likely in this Cafe, is, tjtae tfe* 
Number of ' Jfanoaorr bavin been gce^oec or left ae different 
Times, thar Propoctioa ob tbem recfuifjtr for paffing a Law*, 
fid SenAttH-ConjWtum, wa* likewife enfcseas'd or dimuitth'd* 
according to the whole Aiamber, ** the time of pitting it. ; 
.TheMctkadiia&thii*} The Brefidmt of the A&mblft 
cofleded the Votes of all the. Semumt^ and recapitulate^ 
tfce'nr Opinions, id order to Refolve according to the Hu» 
rfKtyjtfVo<te*. ' 

When they divided,, for die more eafie coaming the 
Votes, he, opder'^thero to ftpatate intaTwo Parties, op- 
po&etaeach other, which he dicLir* thefe W6rds, -ft«i tnt 
mtfa Jm*ttM*fiH*i <pd *Ma onml^ m itlamfsnem. 

irfafr they had^qced, apj one might retra& hit Opinion^ 
by Mfiogfover ah* tanging hinafttfirith dke contrary Party* 
. dH^WMortW« and the Refolurioar 

pafitfl atedrdtagif, m fomtnihea Variety m Opinidh% oc* 
cfffftt/4 tht DeterAiiifftM to b* put off til another Day. * 

W*en everyi particular $aum*± Opinion wasask'd, ic 
Was JaBTd Scnth&GmJUkupt p&r rtUHmem f*8um. 

But in regulating ordinary Mattafty the tau* gave theio 
Confent all at once, without gbifap in» Debates, of asking 
every Man's Opinion : And then it was a Scnnm-Gnfuttum 
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44 Of the Sertttw-C6<ifijfcr 

per tffcejjtonem faStaH <£ turn fententimfeMus tutifil &&& 
fares dicebmtur. ' / 

feut a Majority of the Members prefeat, called difieffi* in* 
ftntentiam t was cquiBy neceflary to the pacing both thefe 
kinds of Decrees. The Difference confifted only in det>*ti*g£ 
or not ; becaufe the SenatutCenfuttttm quod dicebdtur fitrt- 
ferdifcefltonem, was pafrd in a Moment as foon as ever it 
*as proposed, without going into the Merits of the Qoefti- 
on, .or debating it, as they did when the Seruttts-Confultumt 
fer relatimem fieri dicebatnt. 

; As foon as a Senatus-Cenfultum was agreed to hf a Majo?' 
rity, one of the Clerks of the Senate, by order of the &qfl» 
dent, read die Refbludon alond ; which 1 being done, the* 
Prefident difmifsM the Stnatt in thefe Words, Patiet C*n» 
fiirijti,*emo ves ienet t W Nihil vos merer, Pttres CenfcriptL But 
aotwithftanding this leave to depart, a Chief M*gtjh*t* 
might detain them, if he had f any; other Bufinefs to com*' 
fttthteate* ....:;'•/*•••... 

Concerning the Form in which the Scnstus-Confult* vjttt* 
written* it muft be obfervjl, thef firft fet down the Time 
and Place where every one was made; then the Names of 
all that were prefent; after that, a fliott State of the Manet 
regulated and ena&ed by the Senate, wkh the M*nffrAteS' 
Name who mov'd the Qoeftion * and laftly, the Refolution. 
of the Jen*** thereupon, etyrtfrdby thefe {jetsers, d. ex. Lc. 
that is, dee* re irn cmjkenast. • 

When the Semite recommended the Exeomon of any 
Thing contained in the Senatus-Confultum, to xheCotfaU, tbey 
MmcA rktfc Words, M*HvideMt*r. 

In a Word, moft of. the tern* u+CafnltM* efneciaDy thoiV 
made tfnder die Frte Stat*. e»dtfiiwkh,tb«& Woixb, ftj**f 
huic SenstuiConfidto instrcegerit, ^SenMni fUcere, *ut*rit*t*m> 
perfcr&i, & deed re ad Smttotm pepulia$fm referri ; Whteh 
Claufe was us*d, becaufe of the QpW&»on fre^ently m*d*; 
to die SenatusCenfulta, fay font* of the. FriMtptl Mtgijhtt *s r 
etmci*\ty the Tribunes $f the Perplex wh* taring beta tftHtn 
ted td counter- baBance the AUtborfyof ti* &m4t*\ A*d pre-, 
ferve the Rights of the F«pfc* often oppo^d the fU^Ufti. 
ons of the Senate ; and famerioie*. Wither fttyjJtbep/Ytaf/. 
than to leffen their Ptowet; and incttife t&ei*? *wo> by n*^ 
king dbemfelvcs more CoafidcraWtf, , . : ;< > 






Before 



.. lV . JWbre tfatfe.Mripr**' mere* afynrt to enter. Into \he 

i ****+**>*[*>. *?1 fa*m ******* **&}$ *? iw* 
and as foort as the fo^/.C*V^W J»<T f^a the Fdgxu 

„.« vijbm, it was brought out to then* to examine : Such J as 
,were approy'd *f, they marfc'd wkh ,the Letter, 1*. and 
when they reje&ed any, they wrote theWord Veto under It j 
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t .a* ,weie they oW^.»»vc any .ta^fiordgirRgfi 

3% L have taken nqace before in the Seventh Chapter, , 

(fik the contrary,; all other Magijtrat** were oblig'd'to 

'. Jhew Caufe, and give Reafons for their Opposition *p a 

', feuaeus*C*nfuttum :. As for Inftance/ ^Tbat the frfMfe Was 

/n^caU'd together by Ltmful Authority, 4x held in a Mafce 

not amfecrated by the Augurs, or updn a Dif prohibip^ py 

the.^^wx, Andkhefe Qbje&ions were to be firft fotfoiri 

and feule^, before .they . cbnlid prpceed upon the Sbiatus- 

^M^ ;./... ... \! 

r To.preferve the Remembrance pf their Jfcefolurions,. Shi 
tra^finu a faithful Account of their Cohdu&^to Pofteffty r 
they had a P#£/*c4 Hfgifier ; io which, all their. Debars 
_ and L4n?/ were written, not omitting thole that miicarried 
bjphe Tribunes Opposition. * ^ 

, This, iwas coaappply the Bufinef* of one', of the SccrtterUt 
to. the tou^f : But when it was neceflary to come to . \ Rfc- 
folution which was to be Secret, an4 not 4i vulg'd till puHa 
Execution, the Office of Jlfgifter otS eir?tkfj, was difebargfd 
i>y a Senator : And the SeriAturCcnfuUa mide in this nutmSr, 
Without the Knowledge of the Officers or other Seiiatdts, 
\ Were called TacitfJietutus-ConfuttA. : ' 

All the $cn+tMSyd<mJult4 or Decrees tf ibis Senate,, wer£,4br 
* lo^g Time lefein the Hands of the Ow/v/j ; hht as they 
.took Upon them toiupprefs fome, ar>d alter others, it wis 
' . thought proper to-reqigve, and pUce 0iem ir> the Temple 
of Ceres, undet the C^re of the s£4iUs:.M lengdi they weie 
. carried to the Temple of Saturn, where the Governments 
Money, was lodg'd, as maktfyj pan of the Publick Tre^- 
.fure.^ ' * . * "'. •/ . . - •; 
, TKey went under the Hame of the Magiftrate who - pre- 
| . fidjid Jadie Senate atith'e Time of their ipaktag : Thus we 
! Jhwz StMtus-CQnfultuniTrtlrtBiaTiHm, FeUfianUm, and others 

tfthVaiefcinl A <;■'••' •' - T * ' 

: . „' Having 
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9wr SraMtl&OAnuilR. 




fljey M acquit 
V 'T3ieywecefevl_ 
1 few Goverhmlette 





tie y«)^^ vva : s advHedWjth, bur it Was only fe'tMr 0bi- 
c V;baj jmd a^<to/Jtt$&/«m df r k fdfcVas'tfiW 'Force, 
*■ rill.cdnTirmM ifdi'Uw tftad* '•wiai'du' ftoplt*' CdHftSfc j 
VwWcfr 'occpfioinl' fcatffcrm fo'mudiin fife shriBite'titef ■£«- 



L ^« ijnforifeefr Mdfcfos, -<Jftki pitied qfc,Gp*fe*n 

i To 




iffcuit had &fe Tojfci 'tf JL^tttSH* the Peop tafctdy 

aflifr under tfie^Efejfcror TIB tffcf^FS* 'HHife-fcade 
:« fu&equef^ «J#?«titer fat* Bpbtftj r T»ereR>fe,-Hc 
LWas T icanea ftftfrl%M)Sfciik f afym-tu? 6 1 orient* PMtfph,*bd 



Ytb otterv'a^tfiaf. ndt^hhfrahahikttre *tepfe Ibft i Ufe'Po*fer 
% 3f making Hon, ^Kdtf 1$&rfci *si&mf$t dFtfie*tti<fe- 
ton,. die.tof**wefervi!ttl^ 

^rerence to 




3 «£ A-Itfita/jpira 

. ksfwk.Jui fiuim. M?- * the Aiidtbf df ihi*.£*r WaTO/^ 

'.4/vho lived iattiel&ifch of Mtrtfa&trS&trus. Bfefides T the 

Definition 'Which* $iifilni*n givey tiF'S Senatttf-Cotjfuhvm, 

{$ Tit.- de Jure. NttifraL- Gent. & JZivil j) . (hews plainly;' the 

..StnttusConfaltm Had the torce T)f/inm under Wife jtyft** 

t Emperors: SenaiuiGonfultum, ^ajs'hre) tfl quod Senktur fit- 

' to *;£«<• cdnjlltuiti ticJt 'ttigfto^/ierrte 'defihfcs a liv 

and a Plcbifcitum. ..;;*;...:./ 
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Of the Senatus-Confutau 
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Thefe Sendhu-Confuha, were a Contrivance of Tiberius ; 
who inftead of adf ifin* widi the jftorff, referred all Mat* 
ters to the Senate iSxtl&c pritOTce, that the Body of the 
People were grown too numerous to aflemble all in one 
Place. So t«iEW|«Ar,ebdlftt AdteftW ^Ui the Authori- 
ty of the People, by the Law Qegia, fummon'd the Senate 
4&M^^*t*o&w>W W ; tl^v0ich,JL4ip* as hp 
4mi*ita£ftft& ^lffl^jLw 7 fopi^& t U ft* fame 




by the <Pava»rfft mi vfrMtf* • «**> HU flw^Uenct o£ ifc* 

■\ XJriddr difcttttefc ft^perors, the Se^te tad the Pow^raf 
ihtktfe tifXuk&fts *s fteir own r4e^ui?e * . but k mas flair 

alxogttidheb* lfc*t.-ttd£ 4t Lcg#Ht> **& jKurel* difeftftl 
,xli*irf***r <* :th* Pawe* of ;makin«) apy, «#ft <* . £*iw 

^^tttoy f W ptetttndtd, ; ***] *he ; &*cf$ in tfcofe Tim*! 
mbenittit ) limxMu toc Mmtaedrto #^3 I**/ ttetpfelyet, 
ftill preferred the Right of examining and approving tiitfe 

rmtiah, «beOiftom;of Jnr«giftffl* ^ur- XteV Alifc *«i 

*efer. .^1 

ikmtc^ •♦;'■ i\t:'i?T /^^^L ■!.- . # v'.; v *.-\ V>\, % ;. '. .;} 

-";^ w:\y.y- v.: k .aovrado ;*.., J .•«. <\ ,*! ,\ '! •• '. • :-'.* 

, j./'.or.":..; ;^.n. I ';»!■ : : .r ' .;p.!.-> 4 > ••■* '/..'■:. lA'J ' 
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0/ the Lawyer Aft&ftft* 
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'"f*HB tawytrs Jtyiiert, are the ^ntiWena andOpt& 

wUv-Qpftwnii ft* which ?tirpbf4 thtt* we*e Bttfaas 
%fpdftit*d unde* aiFtHcf dMbrm ^vfttitntatt of fy**- 

The firft Interpreters of the L*m 9 were the Smutin iitil 

*#fe/, 'Whom J(»ffeta enjoin'd to #*£ Adtktf to their CU~ 

**ts ; ttat is, ftdh is Were put ***td» **** ftrkeGden*. 

TKefietxims, thetefob, fheiter'd* r tti&dfoto*s under &me 

(Powerful Smmw'i' Whe> win ebllg'd; id i^fift them vuicfaiiis 

•g*od Advice ah* G&dffe, in the Matja^bitnr <tf their AAixs; 

Wptiik the £*** tad do them ill marine* ii good OQcesk 

v^Thtfe flrtmdttp ofc their* Pans; gavl their Patrm^ under 

whofe Prote&ion they had put themfelves, their Km*, * in 

,BWRfiTork of MdgpHt* ; dttetidbd J*m< faraii PublicttP*- 

,*0V>* *b&e*i«f**lA his Servicer, wheawr there: tea 

^ • Thi* Rfclatio* bet^eeA Pdfiws mtVtli**^ was of ^j- 
mi/iA*s lavtotioh ^ to irfhbiift d perfc& Umdn among 

€li* Gitittn^ by* C^i^efpoiWk^c^WtvgWn tbe^ctadd 
Poor. 

The Right of interpreting the Laws, was afterwards ve* 
fted in the College of Pontiffs and Prj<r/?i, when the Rgmmu 
found it proper to mix L*w with Hflighn and Ap(p Ceremo- 
nies : For this Reafon, Dion. Caffius obferves, Auguftus at 
filmed the Title of Pont if ex Maximus. Nay, the very, 
Chriftian Emperors, who abhorr'd the Par an Ceremonies, 

-arid tfame of WghVfte% fuflWtt ttemfetyerto beftyttHb 

in their Addreffis and Medals. 

All whole particular Application and Ability had render'd 
them knowing in the Laws, undertook to refolve fuch Que- 
stions as were brought to them ; but their Anfitert were of 
no great Weight in the Time of the Hsfublicf^ y nor even 
under Auguflus ; altho' he allow'd them to give their Opi- 
nions juibiickly.' [X *• f 47- ff & Origine furis.] 
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_ tti f ealltyi this^ Emperor, inftead of authorizing every 
Lawyer by a particular Commiffion, to give his Opinion 
upon Queftions in Law f empower'd all by a Geffefal One, 
but, as Vis thought, limited their Number* However, 
this gave their Decifions no great Authority ; but th6y 
grew into confiderable Credit in the Reigri of Tiberius $ 
Mrho ordered, no one (hould prefume to give an Opinion 
in Law-Matter*, but fuch as were licenfed by his Special 
Favour fo to do* 

Yet for all this, xheAnfweriof the Lawyers had not the 
fame Force as Law t For Tiberiut in his Licences to an- 
fwer fuch Queftions as (hould be propofed to them, laid 
no Injunction uport the Judges to regard them as Laws in 
their Determinations : Nor was it pradticable, under his 
Reign, to have given diem that Authority, upon account 
of the Two prevailing Sedb of Sabinians and Proeuleians 9 
who generally gave contrary Opinions upon the lame Qpe* 
ftion, as {halt be (hewn hereafcen 

Tis likely the Layers Anfwcrswtrt firft coniidered as La»l 
tinder Vulentmian HI. becaufe he confirmed the' Writings of 
Gains Vlpian, Paul Papinian, and others ; and forbad the 
Judges to fwerve, in Points of Law, from their Opinions* 

And becaufe inany Inconveniencies arofe from die Diffe- 
rence of. Opinions upon the fame Queftion, He order'd, the 
Judges {hould be govern'd by the Majority, and in cafe of 
an Equality, to follow that Side to which Papinian adher'd. 
[L.Unica Cod. Theod. de rejponf. prudent?} 

The Written Opinions of die Lawyers, were grown fo W 
luminous, that in Jvftiniaris Time, they made no lefs 
than Two Thou/and Book? ; which render'd a perffedk Knowledge 
of them Impra&icahle : fiefides, they were fo confus d, 
that it was very difficult for the moft diligent Reader to 
.reap any great Advantage from them. 

Thefe Difficulties JufiinUn remov'd, by fetting fome to 
work, to pick out and chufe the Beftofthis indigefted Heap of 
Lawyer s Writings $ which he redue'd into a certain Order, and 
took away Pspinians Prerogative ; allowing all the Lawyers 
equal Privilege, without Diftin&idn. [L. i. $. 5* & £. Cod. 
de veteri jure emeleand.'} For, fays the Emperor, Omni* *•'• 
ftr* f admits, (§ ex nobis ei impertitur authority. (Vide Jacob* 
Gotbtfredum ud Leg. unic. Cod. Theod. de R£Jp°nf. prudent.) 

£ But 
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But we touft take care not to confound tbefe Anfwerj, or 
Of hums of the Lawyers, with That which in, the Laws i$ 
caird, The Authority of the Interpreters* 

For the Anfwers of the Lawyers were nothwig «ue, bu$ die 
Opinions of particular Men, as Papinian, PauWlfian, «co 
Whereas the Interpretations of the Lawyers, fpofcen of -in the 
Ninth Chapter, were the Unanimous Opinion of the whote 
•Society ; or what is calTcb the Vfageof the Bar, and the Lam 
introduc'd by PraBice. Wherefore, every Anfwer of the La#r 
yets, having a certain Author* they, art* plac'd among the 
Cafes of the written Civil Law - 9 whereas the Jnterpretatm 
of the Lawyers, having no particular - Author i mikes iwuy 
a Part of the unwritten, oi>what we<aU the-irfipintrDau&a 

by PraBice. . * : - 

. But altho* it. has been faid, that the Anfwers of the «Mrt- 
ywrs were not always Authentick, it mutt be allow d they 
w«e ever in great eftcem ; and thofe, that are. reported! in 
the PandeBs, fufficiently i fet forth the htarlkmg, Wi$m* 
4md Eloquence of thaft Great Men, mafc of Jsrchom wiere riais d 
to the higheft Dignities of the Jty«*«:Bmpire; and JrfaoT 
of them taken into the Emperor's CamcUs^to a#ft them w* 
their knowledge and Experience, in thcr: Management of 8$ 
moft weighty Affairs* 

They were jitfkly ftiled Fathers, of. tk*Jjm % fince by, their 
Induftry it w^s brought to* Perfedfcianr? j And for that Rea- 
«6n, I look upon my felf joblig'd to take notice of them -in 
this Hiftory. Befitfes, there are a vafk Mimber of ta*± 
which are not to be understood, without knowing the Time 
when they were made :..So that I am perfwaded, 'twitt be 
tyS-lefs Ufeful.thai Curious, to be apjira'd in reading 
a Law in the Digeft, when the Author! liv!d, and what 
Rank, he held in the fyman Empire, . . •. * . 

But as this Detail would lead me inra too large a Field, 
it feem'd more advisable- to make % feparate Chapter of 
it, in which I fliall give a brief Account, of alb the Lawyers 
-that flonriflied ia the Hepuilscl^ or under .the Emperors b*- 
fore Juftinian* . . '' 

And tho* there are no Books, remaining that were written 
by the Lawyers who lived und^r the Republic^ and but very 
few Laws in the Digefi taken from their Writings; y.et I 
fliall not omh mentioning what is moft remarkable of them. 

CHAP. 
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IJItJBLiUS PA¥?tRl\j$; fcas tBe firft *<*»«>*; jfia£ 
* applyM himfelf fe'tfonfly to tfie Study of the Lam He 
made a Collection of the *(<£«/ Laws, in the Reign of Tor; 
f»/fc the Prtud, aiis atfeaay-oWferV'A " 

jAPP!ltS'CLAt7Dtt7S Wa$eWpfc/d iri digefting 
*hel*# of ttii ftobhk fdte}; Which' was notfiriifli'd till 30* 
after the \ IMttfehctanf 6f tyrti*. As he Was an e*pert XAtftf, 
fo had tifre grgir/eftPSfcsfre irt that &&Hent Work : But his 
mdtetta arid : 5iMjtict}> <&fcw upon hifci- the Indignation of 
Hie* Pfegplfej tolncfrtBrew him iweorfo deep a Melancholy, 
Mi \te generally Kfli$v\t he KiHd himfelf in'DefpaiT. 

/APtflUS. CLATJDIUS, Sirnam'd CE&TIMA: 
NtJS> f^Lid t<$ fee GfraiWfon 6f *ke fortoer, was likewife 
i #eat £fefc>?r, ; tad cJMlSy'd ibl? thfe higheft Emptoytti*nt*: 
fe was C^J-fc* 44$. «. - 

S E M PR O NI tT S r k eelfcb«R*d £*»>*, Was defceaded 
from xhp. Ancient Fdtncidns. This People gave him the 
feflathii of Vltye 5 and cortfew'i upon! nim the chi6f Em- 
^toyfaeAts iri thfe Government : He Wis Ceftfut in th& Year 
$50, arid after#a*d*G**rtvi/ of the ; Am}* 

TlBfiRltTS CARUNCANItjS wasthe Author 
bffeveral memorable Anfaers, but none of his "Writings are 
taint. Hfe was Cm/it in the Year 47 3 t After which, he 
was ftjjfc Friyi, and the fifft of die Fleie^n Order that was 
tais'd to that Dignity; He was alfo Cenfir and Diftator : 
And fo famou* foir his grfcat Prudente, that his Opinion wafc 
followed in the moft itbporunt Cafes, both of Humane and 

> ■ 

■ • . < ( . » 

<£UlN?tJ$ Mt7TIlJS> *asn©f only an able La* 
)tr, but a great politician, and well vers'd in Bufinefs. It 
Was he that was fern EiAbafladVtf to fathtit, to offer them 
tfcir Choice of Wilf &$?#.> £ » Afttr 
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After him came S EXT US ^ILlUS, who was firft: 
'Aidile and then Qonful. He made a Book of the Elements 
of the Law, intitled Tripartita, bacaufe it confifted of the 
Law of the Twelve Tables, the Interpretations of the Lawyers, 
and Cafes of Law. 

PUBLIUS ;£LIUS lived about the 6*ne Time* 
that is, in 545. He was alfo ConfuL 

Scipio Nafica, PuUiut Attiliu$ t Marcus Porcius Cato and 
Marcus Manilius, flourifh'd about the Year of Byrne, 6oo. 

SCIPIO N ASIC A acquiiM great Reputation, as 
well by his Skill in the Laws, of which he was a perfeA 
Mafter, as his upright Condud in the Offices of Prater and 
Conful\ and the Signal Vi&ories he got over the Enemy, 
obtain'd him a Decree for a Triumph. He was Sirnam d 
OPTIMUS by the Senate; who allow'd him a Houfe 
in the Holy Street at the Expence of the Public^ that the); 
might advife with him more conveniently. ' 

PUBLIUS ATTILIUS, was of the Family of^*\ 
tUius Hggulus, who chofe rather to undergo the Cruel Tor- 
ments with which the Enemy threatned him, than break his 
Word. This Attilius the Lawyer, was the firft that had the 
Title of Prudent given him by the People* 

MARCUS PORCIUS CATO composed feveral 
Law Books; 'tis of him probably that Paulus fpeaks in die 
\aw 4. $. Cato. ff. de verb* oblig. He is fuppos d to be the 
Author of the fygula Catoniana, treated of in the Seventh 
.Title of the Thirty fourth Book of the Digeft. 

MARCUS MANILIUS, according to Cicero's Ad 
count, was a very great Lawyer, (Lib. de Ctar. Oratorih) 
" If any one fliould ask me, fays he) who deferv'd the 
" Name of a lawyer 5 1 would anfwer, 'twas that Man who 
had a perfedfc Knowledge of the Laws and Cuftoms of the 
Ptace where he profeffes it; and knew how to put it in 
" PradKce : And if I muft produce Examples, I would 
g< name Scxttis Alius, Marcus Manitius and Pvbtius Mucius? A 

Puhlius Mucius and Brutus, flouri/htf about the Year of 
t^m 6 50 j and f ublius ^^'% about 640, This 
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\ This PUBLIUS MUCIUS, of whom Cicero fpeaks 
in the Paflage before cited, compos'd Ten Books upon Law- 
Subje&s. He was defcended from the famous Mucins Set- 
vols, Co renown'd in Hiftory. 

.BRUTUS, equally celebrated for his Anions and 
Birth, made Seven Books upon the Law. 

PUBLIUS RUTILIUS RUFUS, who came 
after htm, was firft Tribune of the People, then Confut, in the 
Year 648 ; and afterwards Proconful of Afia. His Anceftors 
had been both Cenfirs and Confuls. . AU that is related of 
Him, is, that he was in high Efteem with Auguftut, who 
fcpporred all his own Notions, with the Reafonings of this 
p*at Lawyer. 

Towards the Year 650, PaulusVhrginiut f Quintus Tubtrol 
Uxtus Pomfeius y Cttliut Antipater 9 Lucius Crajfus and Quintus 
Uucita Sc*voU appeared. 

PAULUS VIRGfNIUS, who was of a very anci- 
ent Patrician Family, made feveral Lap-Booly, which are loft. 

QUINTUS TUBERO wasato#H, and a good 
lawyer. 

SEXTUS POMPEIUS, was Uncle by the Father - * 
Side to the Great Pompey, He is mightily commended by 
Qkero*. 

. COELIUS ANTIPATER dpplied himfelf mors 
b the Art of Speaking than the knowledge of the Law ; there- 
fore, all that Pontiff if* fays of him, (L. i. $. 40. ff. deOrig. 
Jar.) is, that he was an Hiftorian. However, He was an 
able Lawyer ; and Cicero gives him that Chara&er, in the 
Place before quoted. Qjtintilian f fays, Hs was a Man of 
great Parts j that his Difcourfe was folid, pure, correct, 
entertaining and very lively $ and that he was one of the 
beft Writers "of his Time. 
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PUBLIUS CRASSUS, Brother to Public JAuctuA 
was Qjitjtor, JBji\U> and afterwards Confyl, and High Priefl at 
the fame time, He was reckpn'd m Able and Eloquent 
lawyer. 

QUINTUS MUCIUS SC^VOLA; Son e* 

fublius, was Tribune of the Peofle f Conful, and High-Pi left, 
|3e had the Art of expreffing a great deal in a few We* ds, 
and was always a clofe Reafoner. He was Mafter of % 
pure, and very florid Style ; and his Thoughts, tho.' Subline, 
were no lefs Subftanrial. There is reafon to believe, tha* 
\\s of him Cicero fpeaks, whea he fays, •* That Qumm 
4 * Mucius was the molt Eloquent among all the l*™y* r *> *»4 
4t the beft Lawyer among the Men of Eloquence? H$ CTP-» 
priz*d the whole Law in Eighteen Books ; and was^ the Au- 
thor of the Cautio Muciana, which provide*, Kb** if * M*» 
has 4 Legacy left him, upon Condition of akftaining from * ocr*. 
tain A3 as long as be lives, he might require the iHHv*rj. of 
the faid Legacy, if be would engage to fifrrendet it in ctf* of 
npt farming the Wikof tbo Teftater* But his Merit, great 
as it was, could not proted him from the Fury of the 
Wicked ; He wa* MurtherM in the T^mpt* of Vejfa in 
the Year 671, by one Sbnbria, employed by the Prater fX& 
tnafiffus ; and 'tis reported that the Affaffin Ihould fay, tfe 
^as Crimhal, hcaufe horns too Honefi. c * ' ' 

About the Year 68o,AquiIiusGaIlus, Balbus Luciliu*, $&$-, 
tus Pafyrius, and Gains Juventius appeared upon the Stage. 

AQJUILIUS GAtLVS wis a Ttry Popular M«> : 
Whilft he was Tribune, he got the Law Aauiiia, enacted ; 
which is fpoken of in the, Third Title pf the Fqurth $ook of 
the fn&itutes. He was Prator with Cicero, whp cortfra&ed 
a dofe Friend/hip with him. He was a gnigk*, and of a 
Xloble Family ; for feveral of his Anceftors had been Tri*. 
tunes, Confuk and Ambajfudors. He was look'd upon to b* 
IV Learned and Honeft a Map, that the Prater* would oftqi* 
Depute him to give final Judgment* in Private Capfes * *nct 
his Vote was of great' Authority in eftablifliing Laws. 
Hp was Author of the Novation far JHfutatknmAquUimami 
an4 fettled the Cufiorn of inftxtuting or appointing gpfthu- 
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mous Grandchildren to be tfiir/, upon which we have ths 
famous Luip G*&tf> 2<%ff* de Liber. ($ Pojthut*. 

BALBTJS LUClLlUS was a confidence Lawyer; 
ahd admir'd both for his Eloquence and Learning. 

SEXTUSPAPYRltJS, the .Offspring of an Ancient 
and Illuftrious Family, taught Servius the Elements of the 
JL*» 5 of which he makes grateful Acknowledgment in his 
Works, and thereby has preferred his Memory. 

GAIUS JUVENTIUS, was a great and well-read 
Lawyer* 

SERVIUS SUiPICIUS, Son of a fyman KnightJ 
was the Defcendanc of one of die moft Ancient Families of 
Home. He was the firft Orator of his Time except Cicero* 
After Qjfintns Mttciw had reproach'd and advis'd him, he 
applied himfelf fo diligently to his Studies, that he became 
a moft admirable Lawyer. He composed feveral Books, 
wherein he reduc d the Science of Law to an Art ; which be- 
fore was confufedly taught by others, without Order or Me- 
thod. After -he had difcharg d die Pr* tor's Office, the^ J^?- 
fublkky being without Confuls, and fallen into great Difor* 
der ; by Authority of the Senate, the Gfovernment was put 
into his Hands. After that, he was made Conful, then G6~ 
vtrnor of Greece; in all which Employments he acquitted 
himfelf fo well, that dying upon an Embaffy, the People ere'. 
Aed a Statue in honour of him, in the Place of Publidc 
Harangues* 

• Potnptmipt (Leg, ». f. 44. ff.de origfnejuri) {avs,-.tha6 Set' 
tha Sulpciuf had ALFENUS VARUS GAIUS, AULUS 
OFILlUS„ TITUS CJLSIUS, AUFIDIUS TUCCA, 
AUFIDIUS NAMUSA, FLAVIUS PRISCUS, GAIUS 
ATEIUS, PACUVIUS, LABEO ANTISTIUS, ClNNA, 
. Uho's Father, and PUBilUS GELLIUS for his Scholars : 
Bin- Cujacius iasys, that the* pjmiog Gaius into this Lift, is 
4 Miftake of Pompotms., and that he ought to be ftrock out. 
- ■ All tfiefe lived under j&e Emperors Julius and Auguftus Oe- 
§*". Eijht sA rfietn left feme of their Works behind them* 
out of which Aufidius Namuja made a Body of Law, divl- 
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ded into Fifty Books. The moft celebrated amongft theni . 
were Alfenus Varus, wha was Cmful, and wrote Forty Volume*. 
upon tbe Lw ; and Aulus Ofitius a Homan Knight, and Ju- 
lius Cafar*s bofom* Friend, 

Befides feveral Books which he wrote upon the nicefr. 
Points qf L<np, he reduced all the Prater's Edi&s, of which 
Servius had publifh'd too fhprt an Extradt, into one Volume, 

There were many other Lawyers, who lived and were 
eminent about the fame Time, zs Trebatius, Aulus Cdfcetius, 
Quiqtus JElius Tubero, Ateius CdPito, and Antiftius Labeo. 

TREBATIUS was Difciple to Cornelius Maximus ; 
he laboured hard at the Law, and . 'twas at his Indication 
chat Augustus, who efteem'd him very much, introduc d the 
Ule of Codicils. He had been Banifli'd for flding with Pom* 
fey ; but Cicero, who loy'd him, got him leave from C*fiu> 
to return hope, yvhoip he afterwards ferved in Quality oC 
a Counsellor \ and was offerd by him to be made a Mitittr} 
Tfributk}, f nd to have a Difpenfation from attending the Army^ 
which could not be an agreeable Life, to a Man that by 
choice had preferr 4 the Gown to the Smrd. 

AULUS CASCELLIUS, who was a Knight," di J 
ftinguifli'd htmfelf by his Knowledge, both in the Lax*, and 
]|If kinds of polite Learning. Trebatius was deeper than Caf- 
celius, but in Eloquence he out-did Trebatius, and Ofiums 
excefrd them both, as Pomfonhis relates, (L.i. J. 45.jft 
4e prig, juris.) A{ntonfas Angujtinus and Cujacius remark, that 
there is a Fault in 'the beginning of this Paragraph, which 
ought qot to be read as it is, but thus, fust Aulus Cdfcellius 
$uint\ MuciiVolufii tuiitor, 

This Ctyelliu\ was contented with the Q^fiorjhif, and 
rcfuVsl p accept of any higher Office, althq* Augufius mad* 
hii$ an Offer of fbe Confuljhif. There is only due of his 
|}qok$ remaining, entitled Benedi&orum. 

AlthoJ iq the ±*w n Pmponius fpeaks of Wufius only 
l>y the 3ye, sp having been Cajceltius* Matter, yet is 
appears, he wrote upon the Lay; and Cujacius, in his &**** 
upon L.ii. J. i. ff. de anpuis Lewis, fpfaks very advantage? 
$pfly pf a Treatife written by him upon the AS ; and 
advifes all {Jepqns?* ;q ^ad it btfor* t^cy «tfr ijpon th* 
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Q, ALIUS TUBERO, who followed Qffiths, was 
of an Ancient Family. After having run thro' the Study 
of Hbetorickt and pafs'd to that of the Law, he wrote fevo* 
ral Books of Law ; but the antiquated Style they are in, 
makes them very disagreeable to the Reader. 

ATTEIUS CAPITO, OBUm's Scholar, underftood 
the Publicly and Private Law pertedly well He was Ccnfid 
in the Year of Home, 746, He wrote Commentaries upon 
die Law of the Twelve Tables $ Seven Books of the Sacerdotal 
J(ights f One of the Senatorial* Office^ and * Commentary upon 
Publsck. Judgments. 

ANTISTIUS L ABEO, was of a Noble Family; 
and Son of that Labeo, who was Sennits Sulpiciuss Difciple* 
This Labeo the Son, was educated in the Law by JrebaHus ; 
He had alfo many Law-Leflbns from others. That be might 
apply himfelf wholly and folely to the Study of the Law, 
he refus'd to be made Confitl, being offer'd it by Auguftus % 
He fpent Six Months of the Year, in converting with Lear, 
ned Men, and the other Six in writing of Books. He 
made a Commentary upon the Law of the Twelve Tables ; 
Thirty Books ad EdiSvm Pratoris peregrins ; fome upon the 
Bd$8 Pratoris Vrbani, and Eight Books Pitbanon, that is, ere* 
dibilium or verifimilium *• 

As'fo thefe Two laft Lawyers 9 'tis to be obferv'd, they 
were Authors of Two different Se&s : For Ateius Capkt t 
{kicking clofely to the common Method, went on ft ill as he 
was taught, without altering a Tittle ; whereas Labeo, re* 
)ying much on his own Judgment and Knowledge, inno% 
vated and changed many Things, which Divifion was much 
widened by Two Lawyers that Aiccee^ed then}, as wifl bf 
(een hereafter. 

Under Tiberius, Claudius, Nero, and Vejpajian, there ap# 
pear'd Cocceius Nerva, Mafurius Sabinus, C. CaJJius Longinus, 
Preculus, and Nerva the Son, 
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' COCCEIUS NERVA, who was a very Eminent 
Ltmyer, embrac'd Labeo's Party, and was in great Favour 
with Tiberius. , 

t • ' ■ 

MASURIUS SABINUS, was a H?w/w KriJghtr 
and at length made a Senator. Among the reft of his Works, 
he composed Twelve Books cafl'd Memorabilia, Three Com- 
mentaries de Indigents, and One Book de Furtis. Many* 
Places of the Digeft are taken from his Works. He was in 
great Credit with Tiberius. He lifted himfelf in Ateius Ca- 
pites Party, which from thence was xaffd the Sabinibn-Se<2t. 

CAIUS CASSIUS LONGINUS' fucceeded S+ 
hinus. He was Conful with Qtiirinus under Tiberius, in the 
Year of Jtytne, 76$ ; and Governor of Syria, under Claudius, 
Jn 7S2, according to Tacitus, Annal. n. The high efteem 
he was in, as an excellent Lawyer, was the Reafon that the 
Party he efpous'd was call'd the CaJJian Se<5fc, as the other had 
the Name of the Sabhian, 

* PROCULUS fucceeded Nerva. His profound Lear* 
»ing and Skill in the Laws, got him great Reputation undef 
Vejpafian. He adher'd to Labeos Party, -which afterwards 
went by the Name of the Proculeian Senft. 

NERVA the Son, was in play at the fame Time; 
He follow'd his Father in embracing info's- Party. Ffe 
has left feveral Btioks de nfu capionibus. If we maybeliev* 
t)tpi*n, he was fo great and early a Proficient m the La** f 
chat he anfwerd Queftionspublickly at the Age of Seventeen* 

* There was at the feme - Time another CASSIUS 
LONG IN US, of the Order of Knighthood, who was 
Prator: We. find many Laws in the Digeft taken from his 
y?r kings. 

« - 

C^LEUS SABINUS, who was Co*/W, wasagrea* 
Favourite of Vejfcajiari's. He fucceeded Cajftus Longtnus, and 
was of the fame Se&. He wrots a Book upon the Edifit of 
th$ JEAiles Curulet. 

•- i PE- 
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PEGASUS, who lived alfo in Vejpafian\ Time, wai 
Confitl, and Governor of Home. Juvenal calls him the fieft 
and moft Sacred interpreter of the Lam. He was Author 
of the SenatHS'Confnbum which goes by his Name, and is 
fpoken of in the Infihutes, under the Title de^PideiCommiffar^ 
tuereditatib. He fucceeded Proculus ; and the PreculeianJSetit, 
which he follow'd, was afterwards call'd by his Name, tho 
Ptgafim. 

Under Trajan* Adrian, and Antoninus Pius, there appear'4 
favolenus Prifius r Celfus, the Father and Son, Nerattus Prif* 
fUSy Alburnus Valtns* Tufcianut, Salvias Julianus. 

JAVQ^BNUS PRISCUS, fucceeded CeUusSnbi- 
ww ; He was Satvivs Juliauu*** Mafter, as appears by tho 
Law 5*ff.dc manumifs. vindiEl* 

CELSUS tho Father, was very much efteemM by the 
Emperor Trajan, and a Member -of Adrians Council : H# 
fucceeded Pcgafius, whofe Se<Jt he foHow*d. 

■ 

CENSUS the Son fucceeded his Father, and adher'ef 
ro the fame Se# : Ho was. twice Cmfitl, and left many 
Books of Law behind him. 

NE.RATIUS PRISCUS folWd the fame Se& ; 
that i*, the Broculeian : He was Conful. He made ma* 
ny Books i among which, the moft Y^tyabte are* the 
fifteen concerning the Styles of I,*** 

ALBURNUS VALENS, TUSCIANUS, and 
SALVIUS JULIANU5, focceeded Javplenus, and 
tmbrac'd the oppofite, that i-s, the Sahfaihn Se<9: 

Valern wrote Seven Books upon Fiduciary Trttftf. VT6 
feadVnothing tofYufcianus, in any of bur Books ; which has. 
induced feme to think, that in the Lam 2|f ttk. in fine jf:d* 

Eig. juris, inftead of Tufcianuj, it ought to be Fufcianus j 
ecaufe thece i*a Qnftkutkn of Antoninus Pius, dire&ed 1 te 
fufcianus, in the Law y.ff.de Legat. prajiand. 
■ Salvius Juttanut, tfefciple to Javolenus^ was Governor of 
Jt*»ttf, and twice Gnfifk Whilft h* commanded \nAquitain % 
jhf Emperor Adriay wjotq to htgi. $ufiinian calk him an 
' r ' '" e*cel* 
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excellent Lawyer. He was the Compofer of the Perpetual 
EdiH y whofe Decifions were of fo much weight ; to which 
he added a Oaufe in favour of the Children qf an Emanci* 
fated Son, to entitle them to a Part of their Grandfather* 
jEftate, in Conjun&ion with their Father. The Pleafure he 
profefs'd to take in Studying, and his great Defire to Learn f 
can never enough be commended : For he us'd to fay, Efts 
alteram pedem in Sepulchre haberem adbuc tamen addifcere vellem. 
Having thus finifh'd the Account of all the Lawyers mentU 
on'd by Pomponius ; let us now take a View of thofe he has 
laid nothing of, and whofe Writings have contributed 
to the Compofition of the Digeft. Firft, letus obferve, that 
the greateft NumBer of them never made themfelves Par- 
ries to either of the Two Setts before-mention'd ; butform'd 
their Declfions according to the Rules of Juftice and Equity. . 

Of thefe Lawyers not mention'd by Pomponius, there were 
Two who flourifh'd in the Reign of the Emperor Adrian, 
TertulUdnut and Affriutmu 

TE RT U L U^N U S, who was Qnful under the Em- 
peror Adrian, made Four Books of Queftions, and One de 
Ctftrtnfi peculio. He was Author of the SenatusOmfuttwn 
which bears his ^Jarne, and is fpoken of in the Third Title* 
of the Third Book of the Institutes. Cujacius pretends He 
wrote upon f^Ugion ; for which Opinion he quotes Eufebius, 
who fays, that Tertulian the Divine was aifo a Lawyer : But 
Others think they were different Perfons of the fame Name. 

AFFRICANUS lived alfo in Adrian* Time, and 
was Scholar to Salvius Julianus. Tis he that Aulius GeKus 
(peaks of, under the Name of Sextus Gecilius. ' Cujacius, in 
the Beginning of his Commentaries upon the Treatifes writ* 
ten by this Awhor, confirms it, and blames thofe who have 
alferted that he lived in Pacinian s Time, and was his Dik 
.ciple : However that be, 'tis certain Affricanus was the moft 
intricate and unintelligible Author of all the Roman Lawyers ; 
and no Commentator of lefs Learning and Penetration than 
Cujacius, could ever have explaind his meaning, - 

MAR CEL LU S, who was one of the Council to An* 
toninus Pius, left feveral Books of Law, which are fo many 
f ropfs of his great Learning, 

CEREN 
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i. 

CEREIDIUS or SERVIDIUS SCJEVOLA; 

who liv'd under Antoninus, Sirnam'd the PhiUfophcr, reduced 
that Emperor's EdiSs into Writing. He was Septimius Seve* 
rus's Matter. Tis remark'd of him, that he took more 
Pains to refolve the Difficulties of any Queftion put to him, 
than any of the Lawyers. 

G AIUS, one of the mod celebrated Lawyers that Upm 
ever bred, made abundance of Books which help'd to com- 
pofe the Digefi. He flourifli'd under the Emperors Antoni- 
nus Pius and Marcus Aurclius, asOifilius proves in his Preface 
to that Lawyer's Inftitutes. So that fuppofing there had been 
a Lawyer of that Name in the Time of the Hfpublkk., as 
Potnponius mentions, itmuft have been another Man, There 
is no notice taken in Hiftory what Offices he pafs'd through, 
nor of any other Circumftance of his Life; but his Learned 
Writings fufficiently proclaim his Praife. 

« > 

PAPINIAN, who ftudy'd under Scavota, was Uajler 
of Hequefts, Treafurer, and Captain of the Guard to Septimius 
Severus, by whom he was highly efteem'd. He was called 
the Afylum s>f Hjgbt and Treajure of- the Laws : He was the 
moft Ingenious and Learned of all the Fraternity : There- 
fore Cujacius, whp was better able than any Man to difcover 
his Excellencies, fays in his Epijile Dedicatory to the Tjteodo- 
fian Code, " That there never was Co great a Lawyer before, 
If nor ever will be after him." 

Antiquity alfo fpeaks of his fublime Genius, in' the high* 
eft Terms of Commendation : And the Honour conferred 
upon him by Valentinian III. who order'd, that in cafe of 
an Equality of Opinions, Papinians fliould turn the Scale? 
fufficiently teaches us, how great a- Veneration we ought to 
have for his Memory. 

The ExaSneJi and Petfe&ion which are in his Writings,' 
and the great Abundance of them, wculd induce one to think", 
he exceeded the ordinary Term of Human Life : Yer, 'tis 
agreed by all Hiftorians, that He was not Eight and Thirty 
when he was taken off by a Violent Death ; which can* 
not be imputed to any other Caufe than his Virtue, and the 
Cruelty of him who commanded it. 

After 
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. After Caligula had murther'd his Brother, he would feigS 
Jiave perfwaded Papinian to juftlfie the Fa A to the Senati 
and People ; but he anfwet'd, Was much ealtSr to commit 
Parricide, than to juftlfie it : Which drew upon hint th^f 
llmperor's Refentment^ who ordered hiih to be Beheaded. x 
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V L P I A N was at ftrft Tutor to Alexander ievtrUt, after* 
wards his Secretary \, and .much favourM by him. Having 
been of the Council vf State, hts Merit cjttickly fafe'd hinito 
tKc Office of Captain of the Guard, wfcicVwats the moft i6t& 
Jiderable of all'thfc Empire. We hdve many of his Law* ?ri 
the Digeft, and feveral fragments, Wfftcti are great Help! 
towards underftandmg the Lav. Aff Ws fytnainU {v&cfcauf 
(hew, how. greatly he had cHfimgililh'd hifhfelf in- th* SchncS 
of the tarn. Many of the Emperors give hrtri thefcighe^ 
fjommepdarions, as well a$ $uJIMa!n,\titid in feveral placed 
freaks (5f his fuHime? Genius. But hi* overheat Af&e&i 
ment to the Pagan Superjtitions, and his- fe*er£ PeffeastloA 




to I 

Sfwrw. Ris'Stdtttt is to befeen at />*&*, where? Jhfc \fr*i 
born. ' No Loafer hats- Wrote fa much as he ; - his Sttte ii 
c$ea*, a?4 his Determinations Judicious. Some jvrUhav* 
\i+ that he was not only an excellent Ldptyer, but * fery 
'ood- Pott: Aulus Gefius fays thus of him,. Pottfvit borM^ 
* mum littrarumqae wlerurn irnjens? doHuf* £ib.i$. Cap.7* 
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4 POMPONIUS, who was brought up under PafrniAtt; 
was one of the Council to Alexander" Severits* He apply'i 
himfelf clofely to the Study of the Lav, in which he had 
.jgood Succefs. We have many of his Lays in the Digejt, 
among the reft, that fo Origin* $uri$, ff, i. •• - 

HERENNIITS MODESTlKWs, was Vifiatfi 
Scholar, or, as fome~ fay, Papinian's : He was a perfedE 
Ma^er of the Beauties of the Gree\' and Latin TdngueS. 
Under Alexander Severn, who made ban one of his Couiw 

fellors 
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fellors, he was rais'd to be Ctnful with Probsts, in the Year 
ix8 ; and was afterwards nominated for Tutor to the young 
Prince, Maximianus. He made feveral Books of Law$ 
among the red Two Grtek. ones,- of the Excufes of Tutors. 

There is nothing remarkable in Hiftory of feveral other 
Lattjtrs, whofe Laws are to be* feen in the Digfft ; therefore 
i fhajl only fee down their 1 Names, after having firft ac- 
quainted the Reader, that moft of them liv'd under.- rive 
Antonit\us\ and their Succeflbrs. . 

Such as TARUNTIUS PATERNUS; iEMILIUS MA, 
CER„ TERENTIUS CLEMENS, . ARIUS ME^ANQER. 
AURELIUS ARCADIUS, LICINIUS RUFINUS, PAPY- 
RHIS JUSTUS,. PUBUUS FURIUS ANTHIANUS, JklA- 
XIMUS HERMOGENIANUS, FLORENTINUS, CLAU- 
DIUS TRYPHONJSNUS,' CALISTRATVS, VENULEIUS 
SATURNINUS , ' JULIUS MAURTCIANUS , JULIUS 
AQUILIUS, and MELIUS GALLUS. 
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Having thus given* an "Account of afl the Lawyers* 




Ordteri ( . 

* He was- accounteS one of the Btfgfctctt: 4nd moft Skllfin 
Lawyers of his ^T^ne ; and to have hud an umverfal Know£ 
fedge-VfaH Sciences. His great Pirns qitfdcJy rais'd hiirf to 
th^.higheft Preferments, and won, tym.the Efteem. ana 
Cdft&ienc* of JuJUman.^ Ir was by Kfe^dvice, the Erripe- 
ror^tadertdok A©. Abridgment of the tifoitLaw, which till 
tfieh lay dif^ers'd in an infinite Number of Books. *£n<| 
the Emperor's Succefsin that great Undertaking, was inure'- 
ly Swing to his Care, and Labour. 

'fMbonhn* was nbt onfy a Man of a (toeqr. and complaifani 
Tamper, but of ftridfc Morals ; and his Life haxi been i 
tompteat Pattern of Virtue, had it not been for his too great 
love of tjjehes ; which fiaS ma<fe many 'of his Laws fufpedJed 
of Selfilritereft ; and 'tis pretended, that Money has oftea 
made changes in the Laws of which he was the Authdr I 
Bruditus erat admodum & indefeffus fed habendi cufidiou 
Suidas would have him pafs for wAtbeift and naufeouS 
Sjcofhant, whoft only View was to govern the Empire, un- 
♦ — • dcr 



64 Of tie Lart-Becks Ufott Juftiniail'i Timf. 

der Juftinian's Name arid Authority; But Proctitis, *Gr*v8 
and Cotemporary Author, fpeaks of hiih m a dune different 
Srrain, which feems to come nearer the Truth* 

Tribonian was Mafter of the Hpujhold ; the Emperor frjbi 
uian, in his Preface to the Irtfitutts, fpeaks of him in thefe 
Terms ; Triboniano viro magnifico tnAgiftro & exqueftfiri facrt 
falatii, mfiri 6 Ex Confute. (See my Explanation of the 
Word Exauefior in this Paflage.) 

Hitherto I have treated of the moft remarkable Thing* 
in the feveral Roman Laws. I am now to give an Account 
of the chief Compilations of them, before Juftiniatrs Time $ 
after which, I (hall fpeak of thofe made by his Order. 



\ 
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chap. xvm. 

Of the Law-Books hefore Juftimsn'i Time: 

S foon as there were any Laws eftabllfh'd at Uprne, care 
was taken to colled and reduce them to Order ; the 
Chief of which I (hall give an Account of in this Place : 
Becaufe it will very much help towards underftaoding fe- 
veral Pafiages, wherein they are mention d in our Books. 

Under the Rfgal Government, they had Two Principal 
Compilations. 

The Firft confifted of the Laws made by Num* Pompitfm; 
relating chiefly to Religion and Divine TVorfbif t Thefe Ancus 
lAartius took out of the Pontiff's Rfgiftfrt, put them into 
Order, and then hung them up in the Publick Places. 

The Second was that of the Regal laws, made by Papy^ 
tius, in the Time of Tarquin the Proud ; This was called af- 
ter the Author s Name, the Papyrian Gvil Law f as I have 
obferv'd before. During the Republican Government; all 
that remain'd in ufe of the Regal Laws, was colle&ed with 
great Exa<3nefs$ to which the moft Wholefome Laws of 
the chief Cities of Greece were added : And out of them, 
the whole Body of the RpmanLaw, contained in the Twelve 
Tables before fpoken of, was taken. 

After 
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- 'After tHe Law of the Twelve Tablet, the Lawyers compos'd 
Certain Forms fpr regulating the Adb and Proceedings of 
the Court : Of thefe ^Appius, Claudius made an exa& Colle- 
ction, which his Secretary ftole from him, and publifh'd as 
aforefaid. 

Let us now fee what dom Dilations of Law, were made 
from the Time of Julius Cafar to Juftinian's. 
. Firft then, In Julius Ctfars Time, Ofilius the Lawyer un-* 
dertoojc a Compilation of the Pr*tors EdiEts. which a long 
time after were made into a perpetual one, by Julianas, ac 
the command of the Emperor Adrian. 

Whilft *G?nfiantine the Great Reign'd, Gregorius and Her* 
mogenius, both excellent Lawyers, undertook each of them to 
colled the Conftitutions of the Pagan Emperors, from Adrian 
to Dioclefian ; which Two Books were calTd by their 
Names* the Gregorian and Hermogenian Code. 

About One Hundred and twenty Years after this, Thcodo- 
jius rhe Tounger ordered a Colledkioii to be made of the Con* 
fiitutims of the Chriftian Emperors, from Conftantine*s to 
his own Time- He made alfo another Code, divided into 
Seventeen Books ; which waspubiifh'd in the Year of Chrift 
438, and called the Theodojian Cede. 

Thus the Conftitutions of the Upman Emperors, from Adrian 
to Theodofius the Tounger, were comprehended in thefe Three 
Collections. 

All that remains of the Two firft of thefe Books, are 
fome Fragments, which Cujacius has placed at the End of the 
Theodojian Code. 

This laft Code, publifh'd under the Name and by the Au- 
thority of Theodoftus the Younger , was received and followed, 
till it was fuppreliVi by Jujlinran's Order. 
. It is a Work not altogether unwofrhy the Obfervation of 
the Learned, as containing the Decihons made upon vari- 
qus Points of Law, by feveral Emperors from Conftahtinetht 
(prtatto Tbeodofiusthe Tounger : ft^fides thefe Declfions, which, 
are for the mod part Edi8s or fyfcrip'ts, given by thofe 
princes to Magiflrates who defir'd their Advice ; there are* 
many Harangues (poken in the Senate* Ordinances concerning. 
their Proceedings, Deliberations of the Emperors Councils, 
and Orders hereupon, tent to the Deputies In thofe Provinces 
which depended on d*e Empire. 

¥ So 
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So that k wasndfooner finifh'd, thin* publ'fhU *nft'r£ 
ceiv\Lboth inthe.Eaft ahd^efterrtErr^ir*. The fitft Nvtot, 
whidi is at the Head of thhr Code, fherts that the Ernpertit 
4mploy*d ail his AUthOritf, and hovfr* deflfouS he was tb 
bring a Work undertaken by his Orders, to a happy Coftchfc 
fien. - 

Valenttnian the Third, who sovWd iri the \tTeft, fimi 
adopted this Co*, which his #athef-in-Lavtf TheoddfiW had 
ordfcr'd to be made, for the' Advancement of the L*#. Befidtfc 
this Cohfideration of Alliance, rfhd othe* Reaffcns he had ttf 
refpedfc Theodofius, by whofe Choice he' ttafe niade Ci/fr, ah<I 
Heir to thfc Empir'e,' there was another Motive which in- 
iuc'd Valentinian t6 make this Chit the Larf of his Domini 
OnS, which he himfelf ftts forth in oneof his Uoveli ; vi%. That 
is tire Empire obey'd Two Prince*, wnofe Wills were infc- 
parable, fo there ought "Hktffrife to be art e*a& UhifbrrftitJ 
In their Laws. 

If there be any that will difputfe the Authority o^thi 
Theodoftan Code in the Weft, ifc Wduld beaneafie Mitten t& 
fefuce them by the? Evidence of feverdl Authors, either Cod 
temporaries tfr that Have written fince ; their Names aiii 
Quotations are to be found iri the Learned Gothofredksi 
Prolegomend, at the Beginning of his Commentaries upon rhii 
Golle&ton of the Imperial Constitutions. 

Sometime after the Theodoftan Code appear'd* about tht! 
Year 5otf; Atarick. the Second, Klhj; of the Goths, mad* Wife 
6f thfefe Three Codes, and efpecialfy the Theodoftan, to form 
a New Body of Ftgmqn Law, whicji he publifh*d Twenty 
three Years before Juftimins'Cbde cirrie dut; by the Advice 
of His Bifliops and Nobles. ■.'."', 

This was compps'd by Arhien, l\efrenJdry tb Alafi<\, atf 
Officer anfwerable to our Modern thanceVbr ; arid rMb- 
lifn'd under the Natfle t)f the Theodbfidn Code ; of wBich^ 
properly fpeaking, trtoAs.an Abridgment: This Code vfa* 
for a long time, all the fyrnan La* tfakc wife knofrn or tlfei 

ifr Prance. ' 

\ .It were to be wifhed thiit Amien hid- c&ntfcnted hiftifttf 
with making' choice dnly of what' Was nidft ufeful in tha¥ 
Code, without altering the. Texts Which 'he has takefi tt?^ 
&a'fceM&X>iltefttorf ; but' ne ha* done! quite othefWife, an<t 
verv likely with a View of pleafihg Alarkk. r Semfc he haf 
alter d, others he has abridged, and to others added his own 

Inter- 



kftf^'ftatidA9;b«itf one caniiot'avoiddiftirigmft'rig Slan- 
guage, which is rtor like the Latin of the Te*c of the* jtyfc. , 
jfci* Litf, buf the Language of * Cbancefof df A fafigoth* 
King : Ho#'ev6r; Iri Corifideratfori of what is take* out oft 
the Ak&eftt £**,- fei# Work h w* totally to be rejede*. 

It is not to be d6ny*d, that Amiens Compilation was vctf 
favourably *cc«iv\i*y fch e G »# /jj; * wa» *o*oftiy cati*<Uh+ 
Tbeodofian Code, but generally the tym#*ft L*w •• And it is 
quoted by that Nam* in the tyfayfarof our Kings, in M*r- 
<?»//«*, in the Laws of the Burgur&tans and' tQpudrUns. 

The Book called Jurijprudentid Vetus tnti Juftiniariea cum 
Kotis Scbultingftr:ti*s ihls who]* Cote<fti«m in h$ .and feveral 
JPragments of the Ancient Lawyers ; it was printed at Lf>- 
den, . in * large Jji/^r^ in the Year ^ 1 7* . . , T ....__ 

Having given this brief Account, of the fevtfal ColleOp 
ons of Laws Octant before fuftihlaa's Time; 1 fhartl npvfr 
proceed to fpelk 6f thofe made by that Emperor's Order ; 
And which fomi tb6 Body 6f the Civil Ld* in its prfefenff 
State : But fitft; left us conGddr the Motives whicft indue'd 
Him to reforfti the ta# r Bobkf, arid fet them In a nefw Light. 

The ^hrtfCodto juft now mentioned, wefe fang'dirt n<* 
fcmdf of OrdeV, arid eontalri'd abundant of <S<MJthuHmi 
cfohtradi&ory xind to the* dther j ivhidi oceafiWd a terribly 
ConftifJoii id dte v Blinds of thofe who confuted ttietft < Bedels, 
tfift Multiplicity and vaft* Variety of the Writings <5f the 
Andent Utij/ers, tfeffdtf'd lie Study 6f them iqtftlly ifcdiou* 
and difficult* 

In truths tHefe Was hj* AifthenttcV Cottec&ort fcfife« JW 
ftiHiah\ Of fne Anfweri, aad other Writings of the Ldwjers, 
Which lay (cattefd in atWv* 1W fhoujknd Volumes • irtdrthe 
Cfintfaai&ioift in them, were alone fufficlent to render thtf 
Readme of tfaem teerly iifelfcfs, 

. To tenigdy theft Incoriveriiencies, atid facilitate th£ KnoW* 
H;age bt tne Latis, JuJtinUn undertook to make a gerfe'raf 
Compilation of thi beft and matt ufc&l G>nfittuHo*s <rf thfe 
fimperors Kis fctdecedfors, arid all his own to that Time i 
Ue form'd alfo aPcojed of collecting the beft of .the Wri- 
tings of the Lawyer*, and by that means, making a ConV 
tfleit Body of Civil Law ; fo wKcfe alone, recourW might 
be had, without the trouble of confulting all thofe other v & 
bloats, which had introduced fo much Coufuiion. 

fa the 
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. The Vaftnefs of this Proje<a> tho' the Emperor had no 
other Merit than the putting it in Execution, in the manner 
he did, ought to tranfmit his Memory «ta the tnoft remote 
Ages ; and the rather, becaufe before he undercook : it, it 
was look'd upon as an impracticable and fru kiefs Attempt. 



C HAP. XIX. 

Of Ju S T I N I AN I 

THE-Body of the Law, as it has been conveyM to .us* 
i* compos'd of the Cede, Digesl, Jnfiitutes and Novels. . 
. The Code, whicfi is to be the Subjeft of this Chapter, 
was the Firft of thefe Four Collection? undertaken by Ji/- 
Jlinian; who in 528, being. the Second Year of his Reign, 
iig« ified his Pleafure to Tribonian, and other celebrated 
Lawyers of the Time, to make choice of thebeft and moft 
ufefn 1 Conftitutions, pafs'd by the Emperors from Adrian to 
his Reign, and put them in better Order than they were ia 
the Three Codes hitherto publifh'd ; which Order is fet forthj 
in this Emperor's Qnftitutiont De Novo Codice fa undo, at the 
Beginning of his Code, and dire&ed to. the Senate of Con* 
Jlantinople. 

Tribonian foon comply'd with the Emperor's Pefire ; the 
Compilation which he was ordered to make, carte out the 
next Year, under the Name of fujlinians Code ; as appears 
by the Emperor's Ordinance to 'confirm thi$ Code, intitled, De 
Jfuftiniaw Codice Confirmando, and directed to. the Governor of 
the City of Conjiantinofle : By this Ordinance, which is alfe 
at the beginning of this Compilation, Jujiinidn gives every 
Thing therein the Authority of Law 5 declaring, that he re- 
peals all other Confiitutions not comprifc'd 'therein 5 and for- 
bidding all Perfons whatfoever the Ufeof them : And then; 
to recommend them the more, tells how he Jias. rehiov'd 
the Contrarieties in the Gregorian, UermogenUn and Theodofian 
Codes. • 

• •" J " ' Bat 
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But fto* Juftiniaris Code is juftly accounted an excellent 
Work, I cannot deny but the Order obferv'd in the SucceC- 
fion of the Titles, might have been mere exadfc : Befides, 
Tribonian, who (if one may fay fo) was at the Head of 
this Work, has been guilty of feverai Confiderable Faults, 
that have been very hurtful to the Study, of the Law ; and 
which would even extinguish the Knowledge of certain. 
Principles, or render them very doubtful, # if we could not 
have recourfe to t^e Tbeodofian Code, for the Explanation of, 
thofe Iajws which Tribonian has taken from thence, and 
tranferib'd into his Coiledion of Imperial Confiitutions. 

Ineflfe&, it is certain, as Gotbofredus has very rightly ob» 
ferv'd in his Pnlegomena, at the Beginning of his Commen- 
taries to the Tbeodcjian Code, That Tribonian has mutilated 
feme of the Laws, and even omitted Things in others, which 
Were eifentiai towards underftanding them; and.pafs'd over 
in filence the Fa&s which gave pecafion to their being, 
made : He has alfo fometimes divided a Law into, Two, and 
reduod Two into One ; and io (hort, made no fcruple to 
attribute many Laws to Emperors who were not the Au- 
thors of them, or had given quite contrary Decifionj; which 
caufe frequent Obfcunties, it might be wifh'd, were not 
be met with in a Colled ion, that in all. other Refpe&s, 
deferves to be highly prais'd. But by good Fortune, we, 
have the Tbeodofian Code, to compare with the Learned Go* 
thofreius\ Commentaries, which may be of great ufe towards 
the underftanding abundance of Laws in Jujlinians Code. 

As to the Imperial Confiitutions that make up this Col- 
lection, it muft be acknowledged, the Stile of .many of 
the L<wj lsjiotfo concife, nor their Decifians grounded on 
fo good Reafons as one could wifli ; vet, we cannot fuffici- 
ently admire in molt of them the Wifdotn and Goodnefs of 
God, who made fo many Wicked Princes his Inftruments to 
eftablifti fuch Juft and Equitable Laws: Nero, Dqmitian, 
Commodus, Hclicgabaius, and Caracala, were no better than 
Wild Beafts in Human Shape, full of Impiety and Cruelty ; 
as well as Trajan, Valens, Decius, Galienus, Dioclejian, and 
Julian 5 yet their Ordinances are fo juft, that they are with 
great Reafon admir'd by all Nations at this Day. 

« 
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The great Care thefe took to find out Expedients for sp* 
pcafing and pacifying Civil Gminotions, often hinder'd the 
imoft declar ? d Enemies of the Chriftiaxi Religion, to refufe 
the Chriftians their AiTiftance infupporting the Authority and 
Council* pf the Bijhop • a$ fcrcdw prove;, Lib. 4. rer.judicth 
t*r. tit. d$ Ji£*eticis, Cap. 2. wherein the -wonderful Med* 
of Divine Providence are vifiMe, which often makes ufe of 
die very Perfons tf ftrengthen the Chriftiaa Religion, whofe 
Ctely View yras to fubvert it. 

As long as the Seat of the Empire wasat $*»*, and dt£ 
interefted Lawyers were imploy'd by the Emperor* !ti draw? 
ingup their Conftitutiow, they were Short, Sententious, and 
Elegant; but after Conjlantin* had tranfpOrted the Seat of 
the Empire to Qnftantifiopie, where the Latin Tongue waf 
in lefs Perfe(ftion, the Eniperott employ'd none but theif 
f hief Officer* to frame their Conflitutlons ; and a* they wert 
Hot always very expert Lawyers, and often biafs-d by 
Favour or Intereft, the Imperial ConfiitutUns carried big 
little in Abundance oi Words; and fire -remarkable for 4 
Bomb aft Stile, fitter for an Orator than a Prince ; In a Word, 
they come very fhort of the reft in Bhfuence, Prudence, Ex* 
MRnefi and Majefiy ; this is plainly to beCepa, by the Gnfti' 
uttions of tMardianus, Leo, teno, Antjlafiw, Jufiin, and of 
fvftinity himlelf. ' 'V "^ •' 

' 'pi*,' in £*ft'jz Owfep , is what we commonly call d Bo*j[ 
in Sheets ; y/hich comes from a Cjiftom among thp Ant^ntY, 
of writing upon the Bdr\ef Trees 9 before the Invention of 
Paper ; which Name was given by way of Excellency tq 
|hp Colle&ion of the Imperial QmJKtutiobs. 

3f*jiini4U$ pod is divided into Twelve Books, ev$ry Book 
jnpo feparate J TpPhf, and each Title into Laws, each Law 
jpontaining feveralf arts ; the Firft is called Princifium, be? 
' ^ng the Beginning of the Law, and thofe which follow, P* 
Wgrafhs, 5 fp that the Part next the Beginning, Is the Firft 
Paragraph : Upon which ^e muft pbierve, that Paragraph 
is a Greek. Term, fignifying a Pdrt or SeSien of a taw, that 
£otitains one Article, the Sence wherfof is c&mpleat. 

The Firft Book of the Code tfeats of the Catboticki faith, 
phvrfbes, BrjhofS) Bcclcfiafiical Petfeps, Her e+icks, Jews, Pa> 
wans, ChurckhPriviledges ; then of Laws, and their different 
funds; and laftly/pf Magifirateu '"'' vi ' !i * - — - 

V - 
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-The Second rBook explains the Forms to he obferv'd in 
commencing a Suit, then it treaty . of fefiitmont. and after 
that of Compromises, Sureties that are to be given, .and the 
Qatk of Calumny. 

The Third Book fpeaks of thofe who. may ft and in &udg+ 
Htont, of Ccnteftatlon in the Caufe,.of Uolydpys, of the Jurifi 
&8io_n wherein we are to piirfue our M&tits ; .after .which, 
it treats of undutiful Teftaments, undutsfpl Donations anfi 
wwww, of the Demand of Inheritance, bf the real A&ion of 
Services, of the Lnw Aauila, of wiiVJ ABions, of AHioris for 
Crimes done by Slaves, of the ^#*o» 4? txhtbendupi, of G*- 
ptfttg, .of Burying Places and Funeral Expenses. 

The Fourth Books begins with the Explanation of &erfo- 
mat ASions which are denv'd from the Lean and /tfier Caufes^ 
after which it fpeaks qf Obligations, and ASions, with their 
Effe&, in Relation to H«Vj, and other Perfohs .bound bjjf 
ih'em ; then it treats of ~Ccftimom<U or Written Evidence, a£ 
Things borrowed for ufe, of the Contrast iby Pledge, and .the 
Berfqnal ABion thereon, derived from -the Senatus.Confulta 
iAacedonianum and Vefeianum ; of ' Compenfaticn, %Jfury\ £*. 
ppfites, Mandate, Partnerships Buying and Selling, Permutation, 
Hiring^ and Mortgages. 

•* The Fifth B, ok treats of Efpeufals, Donations in Content* 
flatlon of Marriage ; ihen of Marriages, Wum&ns Portions, of 
the ^8/01? .that hes for the Recovery of the Down?; of the 
Donation made between Perfons join d in Wedlock^ ; of Eftatet 
Yiven in Dowry ; of Alimony, due from Fathers to their 
Children, and from Children to their Fathers ; of Concubines ; 
of natural Children, and the Ways of making .them Legiti* 
mate. After which, it treats of Tejtamentary, Legal or D/i- 
tive Tutor/hips $ of thofe Who have' a Power to appoiA, or 
be appointed Ti/forj ; of the Adminiftration of Tutor*, and 
the ifettw' anting thereon, as well againft rfw», as their 
Hr/rj and' Bondmen : Then it (hews after what manner the 
Office of a Tutor ceafes ; and laftly, \t fpeaks of the Alien* 
nation of Minors Eftates. 

" The Sixth Book, firft treats of Staves, $md the Theft of 
-Freemen, and the l(/g£ft their Patrons have over f/w** an^ 
their Goods ; then it explains at large die Brxtorian Pojfejfion, 
called Bonorum Poffeffto ; after which, it lays open the whole 
fatter of Tejtaments, ns Inftitutions and Su&ftitutions, Prete* 
fitions and Disinherisons \ the Right of deliberating the i^- 
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fufal of an Inheritance ; the opening of Wills ; , of Codicils, of 
Legacies, arid Fiduciary Bequefis j and laftly, of Succeffons tq 
Iriteftatcs. 

The Seventh Book begins with TAanumifiions, after which 
it treats of Matters relating to Preferiptlons ; and then of 
Sentences and Appeals, of the Cgjwtf of £./?4tt or Go^fr, of 
the Seizure of the Debtor's Goods, znd fale thereof; and laft : 
ly, of the Privileges belonging v> the Exchequer, thofe of 
Dowries, and the Revocation of Gw<k aleniated to defiau4 
Creditors. 

" The Eighth Book begins with Poffeffory Judgments in t**; 
callea Injunctions ; then' of Pledges and Pjwwj ; of tipulatf* 
ens, Novations and Delegations, of Payments, Acceptations and 
fwiftiens; after which, it treats of Paternal Power, Emancipa* 
tun of Child en and their Ingratitude $ then it explains the 
Stfght pojllminii ; what is meant by Cujiotn or unwritten, 
'Law ; Donations, their different Kinds, and their Revocation $ 
and laftlv, of taking away the Penalty of Celibacy, 
4 The Ninth Book treats of Criminal Judgments, and tfre 
Puni/hment of Crimes : The Firft Title explains what relates 
jo Accusations, Publick or Private Prifons ; how the AccufapU 
en drops by the Death of the Accufer or Accufed ; the fol« 
lowing Titles fpeaks' of Criminal Judgments, which are 7V*** 
/m ; Adulteries, and other unlawful Copulations, Publick and 
Private Violence, Ravifoing, Homicide ; and und(»r this laft 
Head, of the Correction of Slaves* The reft of the Crimes 
which come under Criminal Judgments, and are explained in 
this Book, are Parricide, Maleficium, which comprehend^ 
Poyfoning, Sacrilege, Juggling, Sorcery and Witchcraft. Th£ 
Robbing- of Sepulchres, mak\ tig falje Certificates or jfy//* H^i& r 
%xtottton, Cheating the Public^ Sacrilege, and railing $a&*0# 
and Tumults: Afterwards this Book treats of Judgments com- 
menced for Private Offences ; fuch as Jiealing or talking away 
any thipg out of "another Man's Inheritance, before Adminir 
■juration betaken j Rapine, Cozenage, called Crimen JteHionatui, 
'Jnjury, ind' fame others ; then it fpeaks of Abolition of 4?* 



T& 



r 



0/ the Bigefts or Pande^te ^rj. 

The Tenth B*>ok treats of the Rights ar)d 'Prerogative of 
jtbe Exchequer^ of vacant Goods, and -how the fame may be 
united to the Princes Domain ; of thofe by whofe means the 
vacant Goods are difcover'd : After which it freaks of Trea* 
fitrers, Tributes leV} 'd upon the People, Tolls, Super •impofitions, 
Magistrates called Decuriones 9 and Matters relating to them ; 
of the Freedom of Citizens, of the Inhabitants of tXties ; of 
the Dcmifil, or place of Abode ; of Public^ Offices, and the 
Caufes which exempt Perfons from bearing them ; of Em* 
lajfadors ; of the different Kinds of Public^ Offices, and Fun* 
Bions of Officers ; and of thofe who were intruded with thg 
Chii Government and the Information of Manners. 

In the Two laft £ooks the.Emperor fpeaks of the HJghtt 
that were common to the City of i\ome and other Muni- 
cipal Towns ; Which were Four : The Firft is the *\ : ght 
of having Bodies and Communities ; the Second confiits iq, 
having Public^ Hcgifters, wherein every Gtiitcn's Name and 
Condition were let down : The Third was in having Dig-- 
nities and a Militia ; the Fourth in having Officers for the 
Execution of Judgments, and the Magiftratcs Orders. The 
two firft of-thffe are explained in the Eleventh, and the 
two laft in the following Book. 



G H A P. XX. 
Of the Digcfts w Paade<3s. 

■ 

IN th$ pr^peding Chapter it is ftid, that Jujlinian in the 
Year 5 *8, gavp Orders for compiling a Code, which 
ihould contain the moft ufieful and beft Ordinances of the 
Emperors/ and tliajt the faid Work was publifh'd the Year 
following: 

As it was his Intention to make a corhpleat Cplle&ion of 
jhe fyman Law, he made an Ordinance it) the Year 530, De 
conceptione Digeftorum t9 directed to Triboniatt} empowering 
him to chule a certain Number out of the moft emi- 
nent Lawyers ; who, together with Him, were to make a 
]pol|c<£bion of the beft Dccifions of die Ancient Lawyers, and 
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to reduce them into Fifty Beefy, in fuch a Method as thtiM 
fliould be no Confufion or Contrariety therein : Sed hi quin* 
quaginta tibris, totum jus antiquum fer millefimum £? quadrin* 
gentefimum feni annum cpnfujum, & a nobis furgdtum, quajl 
quodam muro VaBatutn, nihil extra fe habeat. §. 5. de conception* 
Digeftcruw. He orders, that the Volume fb compofed, 
Should be called Digeftoruip vet Panie&arum Volume? ; which 
were Names given by many pr the Ancient Lawyers to theit 
k 1/JTorks. 

Then hp proceeds to forbid all Lawyers making any Conh 
mehtaries upon that Volume, left tjiey fliould introduce" tnt 
fame .Confufion the Multiplicity of th£ Lawyers Writ'nss, 
which" were very often contradictory to one another, had 
Qccafion'd ; but he allow'd thein to make Paratitles, br'Sutn- 
maries jjpoh the Titles, to give a general Notion and ferv0 

IPX a Preliminary to the reading of that .Work. l 

Lajlly, He orders that /every Word fliould be wrote at fill 
Ipagthy and no Notes or Abbreviations made ufe of, which 
fojLd caufed fo much Obfcurity and (b many Jjoubfe irithi 
yTritings of the Ancient Lawyers. " * . "~ 

In purfuance of this Ordinance f Tribonian made cHpkc erf 
Sixteen able Lawyers, who are nam'd in the laft Confirmati- 
on of the Digeft : They all applyM themfelves to take out of 
that ' Infinite Multitude of Volumes, which contained the 
Writings . of the Ancient Lawyers, fuch Decifions as in their 
Opinions were the jhofc Judicious ^nd agreeable to Equity. 
The Labours of thefe Great Men were crown'd with 
Succefs ; for in a very (hbrt time they finifti'd the Work, 
notwithstanding it had been often before in vajn attempted. 
Suetonius, in the Life of Julius Cafar, and Ccero in his 
Jook de Oratore, report, that Juliw Ctfar and Pomfey fad a 
Pefign to reduce the fymanljup into a Method ; which mighj 
have b^en done then with much more eafe, confidfcring 
the vaft Number of Writings upon the La% under the Em- 
perors,* down to Juflinian 9 $ Time. ' 
• Some there are diat affirm, the Emperor Oonjtantint 
bad projected fuch a Collection, but it proved abortive j 
as if Providence had referv'd the Honour of fo great 4 
Woi;k for Jujlinian's Wifd.om and Ability, 
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This excellent Co11e<£ion of xhe Writings of the Ancient 
Lftpyers, made by his Older, was not begun till 5305 and 
was finHH'd the Sixteenth of December 5.55 : So that it was 

is may 

. ofth$ 
Work* to wh'ch he gave the Name of ' Dige&s or Pandc&s. 

It was ca}led the JOigesJ, tfcat is to fay, -* Methodical Cam- 
fildtion ; and it hacl the Name of PdndeBs, as' containing 
pe,ciJjlons upon moft of t!\e Queftions that can arife in thj 
Lap : In (hprt f t« in Gfeel^, is Ow^, and jlv^i, compleSor j 
fc that Pandemia firaifies 4 cotnfrfihenfive CoUefticn* 

Althp* the greatuiligence of Tribwi/tn ^nd the reft of thft 
^iwyers employM in this Work was aftoniflung, and feem*i 
to be PraHe-worthy, it has neverrhe<efs l^eeri found faujj 

ithby many ; and indeed there was forae reafoatoblatojp 
jepT For flubbering oyer with (o much Precipitation thff 
important .Bufihefs they had been intruded with ; in whuft 
they were fo much more inexcutable, as the Emperor had -at 
fqw'd them Ten Years for the 'perfecting thereof ;, Nor was 
that too lone a Term for reading over deliberately the vaft 
Qparitity of Books in which the Writings of the Lavtjcrj 
were then difpers'd. And therefore, m^ny things in the 
ftmdc&s are ImperfeA, Obfcure, Uncertain and . contradi^ 
f^ory : Altho* the Emperor has affirm^ the contrary, 'ps 
certain there are many Lam in the Digefi which cqptradidf 
one another ; and are no otherwife to be jeconcil d, thao 
by faying, they are the Remains of the aadeat Diflentioa 
between the SmnUns and Proculeians. 

There are alfo many Laws which have been falfify'd by 
Tribonian, Qua manum Iribonidni f&Jf* futtt, an order to ac- - 
commodate them to the New £*w. Nay, Tome are of his 
own making, with a Defign fo pafs them upon the World 
for Ancient ones 5 concerning which, Cujaciut ufes thefe 
Words, In fragments Pwdcfyarum, canjlat ingcntU TribonU- 

\utn admijijfe flagitis, dftorii feft, cxcwpligrftitt, Vlfumi vcr* 

it, in fententUmJuftinimi. 
It rouft not however be imaginM that *Jt the Faults ia the ' 
Body of the Chit Law are owiag to Tribonian $ for many 
places have been altered by the Negligence or Ignorance 
pi thofe qnploy 'd in copying it pvgf. ' ' 

But 
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But be that as it will, it may be truly faid, this Worlc 
is a Matter piece, exceeding all Commendation* Mor 
was it property the Work of Fifty or a Hundred, but 
near Six Hundred Tears ; being compos'd of the Wri- 
tings of the moft Learned Men that had lived from the 
^Times of the firft Roman Emperors, to the Year 1282 of 
Heme ; which Was the Year of Grace 530, when it \v$s firft 
begun. 

Tfce Stile of it is the fineft that poffiKy can be, Elegant 
and Concife ; all the Principles of Law, upon all kind of 
Matters are well eftabHfh'd ; and the greateft part of the 
Resolutions are fo exad, and at the fame time fo juft, that 
it is impoffible for the Mind of Man to go farther. 

If the perufal of the Digeft occafions fo much Surprize and 
Pains, to thofe who are not yet in a Condition tounderftaiul 
it 5 what a Pleafure muft it be to fucb as by their Study 
and Application, have made themfelves able to comprehend 
and admire the Wife and Learned Decifiensxhzt are contain'd 
therein ? The Advantage they reap, creates in them a 
particular Veneration for the Memory of thofe Great Men 
who were the Authors of it ; and engages them infenfibly 
to make it the chief Obje<3: of their Study, being perfwaded, 
and with good fteafon, that of all the Works produe'd by 
the Wit of Man, none can enter into Companion with this. 

Altho' the Code has its Merits, and contains abundance of 
excellent laws, it is very far from being equal to the Digefts 
I have already taken notice that fome of the Lavs in the 
Code were made at Conjlantinople, where the Latin Tongue 
was not in Perfe&ion j but there is a more general Reafon 
to be given for the Inequality between the Lams of the Cede 
and thofe of the DigesJ; which is, the different Charaders 
and Employments of the Authors of both. 

The Laws of the Digesl are* nothing elfe but the Medita- 
tions of Lawyers, who having no other Bufinefs to interrupt 
their Study, were greater Matters both of its Spirit and Lan» 
guage ; and therefore, it is no Wonder if their Decifions 
comprehended much in a few Words, but very clear and 
decifive 5 and that the Noblenefs and Shortnefs of their 
Stile, was fuitable to the Elevation and Exadtnefs of their 
Thoughts : For being wholly taken up with the Love of 
Juftice, they had no other View but the Public^ Good, and 
the Pefire of giving fubftantial Marks 6f their Learning ; 

ib 



Of the Digefts ir Pdndfeds? Yl 

Jo that .their Detijien's were neither grounded tipon iflbr go* 
vern'd by the Favour of Great Men, or an immoderate Defir6 
pf laches, but by flight t\edfoh and Equity. 

On the contrary, the Laws of the Code are often obfeure* 
and contain but little iri abundaricfe of Words ; becaufe the 
greateft* part of them' w^re made by Secretaries or Chancellors 
to the Emperors ; whofe Heads being full of State- Affair^ 
minded little elfe but 'to pleafe their Mafters, and advance, 
die Intereft of the Exchequer : So that being often byafs'd by 
Favour, or their own Intereft, their Decifions were not always 
agreeable to Juftke. 

r But if the Laws of the Code are for this realbn much infe- 
rior to thofe of the Digesl, the Colle&ion of the Impe* 
rial Conftitutions is fo very Immethodical, that it is . alfo on 
this Account much inferior to the Colle&ion of the Writings 
of the Ancient Lawyers,, 

However Praife - worthy the Compilers of the Digesl 
may have . been, their Work, at leaft the manner in which 
they perform'd it, has been blamM by many Learned Men; 
But I think, without being Partial, I may fay, it is without 
Reafoa or Foundation. All they can juftly be reproach'd 
with, is the little Time they took for the Performance. . • 
v Many have pretended that .this Work, containing only 
the Fragments of the Ancient Lawyers, has been of very lic- 
de ufe in the Study of the fyman Laws;. and that it were to 
be wifh'd, all thofe Writings had come to our Hands in the 
Original Condition 5 and the rather, becaufe there are ma* 
by Laws which are not to be understood, for want of ha- 
ving Recourfe to the Fountains from whence they are drawn i 
For this Reafon, fome have accus'd Juflinian and Tribeniam 
of fuppreifing the Twelve Tables and Writings of the Ancient 
Lawyers ; others fay, that Tribonian endeavouring to take ia 
all the Homan Law into the Fifty Books of the Digesl, has 
confin'd it within too narrow a Compafs. 

To this it iis anfwer'd, that if the making of the Digest 
has been followed with fome Inconveniences, the Advan- 
tages the Law has thereby receiy'd* are far more confide* 
rable : Beiides, 'tis not certain whether we ought to afcribe 
the Lofs of thofe Books to J^ftinim, ; There is reafon 
fufficient to believe, they were loft by the Misfortunes of 
the Times, the Ipcur&oas of the Barbarians, and by Accu 
dents which could neither be forefeet; OQr prevented. Morel 
• - - ' ' over, 
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over, the Choice which had been made of the beft of tkefif 
Writings f and which are plac'd iti Order in die Di&!t f 
may very well compenfrte for their Lofs ; Which* all rhingj 
confided, is teat fo much to be lamented, in regard of die 
great Confufion they had introduced. 

The Truth is, that before the Publication of the Dig'elfj 
the ftynan Law was like a gteat Sea, Without any Port of 
Safety j it was difperstt in fo many Volumes, that! thfc Lift 
of die moft Laborious Perfon, would hardly fttflke to reaJ 
them over* Betides,, a* they were the Works of paitictfflrf 
Men, they had no abfolute Authority ;•' and as they edit 5 
tain'd many conrradi&ory DedfioH^ all the ufe tMy ifcrt 
of, was to oceafiott Doubts,, and keep Men' in fd(peojS 
about Opinions they were willidg to embrace. 

But the Cafe is far otherwife with refpe<2 to the &igtffc 
which comprehends the whole Matter of th£ Law, redjldu 
fctb good' Order, viub cbmpo&M of the- beft Part of all thbfe 
Writing: And as chey are fort iff d by Mftrhl Auihtiitfi 
aH its DeciJhnJ are fo many Lfat, Whtefi have a Rijhe of 
fixing the Judgmenrof "thofe who j&alee it their Study. A£ 
ttt this, 1 cannot conceive the Loft Of fo many Boob; 
which by the Poblrattion of the DigtB are become utterly 
ufekfs, is fo much to be regretted. 

Hotvman btanles TrikmUn and hi* FHlow- Labourers, ftrf 
not giving thofe Lxwy** a place in the D%e& 9 who flou* 
rifli'd in the Time of the lty*Mfal ; and confining thert- 
fehrcs only tothofe vfrho livM under the Emperors. 

But this Reptoateh, upon the leaft R«fcd!ion, fatfe of Hf 
fclf : For it was not fufti*U* y * Deffigtl t6 revive thfc footer* 
animated Law of the f(pkan People, bet to methodise ana 
reform the Lam in ufe in his own TiftwT: Befides/ what* 
ever Re(pe& tinman may pretend for thofe Aucrent Lmfytji 
k h terrain they were too much addidfcd to Fortnilitrii 
and PundKlio's upon wfadt'tpi. fy**WA : Befides; drd 
Lawyer wficr fatcetded them, took out of their tPrltbtgi 
whatever they thought toeft : ; artd medfc tt ufeftd to them- 
(elves, by giving it * (horter and mor£ eteganr Tutor. 

la toon, fomeCcaftmentator* have sfffirmM; that the Bt* 

{eft is nor m good 'Coders btar others ixj* lt coM n6t 
e more Methbdi<*atty difpd$*d,thanby ranging the ftvtoal 
Utoters in cheOrder abftltvM' bf-ftjMUt fuK*m* ih hi* 

Coaipilauo^«f-the frrpmat &ffft; — 

Cujacim 
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CtfjaciUt fpeaks of it thus, in bis Pardtitles to the Tide 
Itiandati $ " Every thing therein is fang'd with wonderful 
** Art, not fo much by the Skill of Tribonian, as that of 
" Julianfts Hermogenianus, and other Learned Men his Prede* 
" ceflbrs, whofe Steps, he followed : Thofe who are defirous 
w of another Method, know not what they fay, and are 
u either Maltchtas, or ignofant of the Science of the 
4 J ptgeft. 

We have ftveral Editions of the Panders, thar difagree 
in certain Places : The Firft is the Vulgar, which the Anr- 
€ient Do&ors made ufe of after Jufnerius. The Second is 
dlat of Ttolloander, commonly called the Noric Edition ; which 
he made from the Books of Bologuinw and Politianus* The 
Third is that after the Cfrigthdl, which the Pifans had firft, 
itf& afterwards fell' into the Hands of the Florentines, where 
it now is : Many are of Opinion, that this laft is the beftj 
and that ir was a Copy froih tfie Original, written intirelv 
by Tribonianh own Hand. And therefore, to decide all 
Doubts that may fcrife upon any PaiTage, recourse ought ta 
be had to thfe Florentine PandeSs. 

The Digeft was divided by the, Emperor into Fifty Bcoks^ 
each Book cantainlng fever al Title J, divided into Lam, and 
the LWt generally into federal Parts ; the Firft is called 
Principium, being the Beginning of the Lav?, the reft are 
Ctff ted Paragraphs; 

The Firft Book begins with layihg down the general Prir$* 
dp let of Juftteif and fees forth the different Kinds thereof x 
«ef which it treats of the dhifion of Perfons and that of 
Things ; tfyen fpeaks of Senators, and laftly of Magijhates j 
arid of their tieJegatet &Y\d AJfeJfort. 

In die Second, we have ah Account of the Povttt of Ma* 
fiftraftes; and their Jarifdittions ; how a Perfon is to be 
Brought into Judgment ; and how it often happens that thef 
terfoiR agree after an ASion is. eommene'd : The Sui>>e# 
of the latter part of this Book, is Covenants and Tranfaftiontf 
x The Third Book explains in the firft Place, who thofe 
PtrKoftS are that are allowed to foe in Law ; and becaufe 
ftwlh as ar* Infamous are not admitted fo to do, the Second 
Tide treats of. Infamous Perfons : The following fpeaks of 
thofe whofe Miniftry iucfa as go to Law are wont to makij 
ufe of 9 as Advocates, ProSors, Syndic!^, who ought all to ab* 
ftftib from Calumny. 

Th« 
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The fourth explains the different Catifes of fyjlitutian | 
and becaufe it often happens that fuch as have Dijputes, are 
willing to avoid the Trouble of a Law Sub* The next Sub- 
ject it treats of, is Corhpromifes and Arbitrations ; after which, 4 
it fpeaks of Innkeepers, and othdrs into whofe Cuftody w<? 
leave anv thing. 

The Fifth, aftfcr having fpoken of Judgments, explains 
who ought to give art AJfignatiori ; then it treats of the De~ 
fnani of Inheritance, and of the Complaint agiinft an tin- 
dutiful Teftament. 

The Sixth treats of fya! ARions, by which Private Perfons 
recover their own ; which Actions may be Civil and Dire8+ 
Or Prtitorian or ufeful. 

The Seventh is of Perfinal Services. 

The Eighth treats of t{eai Services, both in City and 
Country. 

The Ninth fpeaks of Pcrfonal ABions, which are in Imi- 
tation of the I(eal ; as A 8 ions for a Fault or Crime com* 
mitted by a Slave, the Aclion of Che Law Aquilin, and upon 
Occafion of this laft, at the End of the Book, of the Aclion 
againft fuch as throw out anv thing into a ffigh*way 9 by 
which any one is wounded or damagd ; and of the Atlion 
againft fuch as hang any rhing out of their iVindow, which 
may happen to damage fuch as pafi b/. 

The Tenth Book treats of mix'd ABions ; fuch as the 
Action of Bounding and Buting, the Action of Partition o( 
in Inheritance or other particular Thing : After which, it 
treats of the Action called Ad exhihendum, which is 
preparatory to the fyal Aclion above-mention"!!. 

The Eleventh Book (peaks of Interrogatories upon Fa8s 
and Articles ; after that, of fuch Matters as are to be heard 
before the fame Judge: Then it treats of the Slave- 
that is colrupted, or runs from his Mufter, of fuch as play 
at Dice, or filch as meofure Land and make a falfe Hfport of 
the Quantity ; and laftly, of Burials and Funeral Expen&s. j 

The Twelfth Book explains thofe Perfonal Actions by 
Which it is concluded, that the Defendant (hall be oblig'd t6 
transfer the Demefne or Inheritance of any thing, fuch as the 
Action for a Loan, and fome others, which go by the Name 
of Conditio, in its proper Signification. 

. . Th« 
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The Thirteenth Book fpeaks alfd of fome of theft AQionsi 
ind then Of a Thing le nt, and of the ^dion of Pawning. 

The Fourteenth and Fifteenth Books., treat of Acftion* 
arifing from ContrdSs hy which we are. bound, altho* they 
Were made, by other PerTon^ j atod kftly> of the Sendtus* 
Conjultum Macedonianufh. , ,,; _ ■ , 

. The Scnam-QmfyltUm VeSeixHtm, Cpmpenfation, and the 
A&ion of Depofites> aire the Subje&of the Sixteenth., 

Th^ Seventeenth treats of. the Mandate, arid of Satiety* 

The Eighteenth explains the Meaning; of the Contrad of 
Sale, the Covenants that are generally us'd therein ; the 
Recifion of this kind .of ContraA, and for what Reafons 
one may go from it ; and. upon whom the Gain or the Lofs 
of the Thing fold is to fall c 

The Nineteenth, in the Firft Part treats of A&ipri* of Bar* 
gains and Sale, pf A&ions of Hiring, of the Action called 
JEfiwatoria, of Permutation^ of the Action called Pr*f*ripm 
verbis, proceeding from innominate Contrails, 

The Twentieth Book treats of Pledges and Pawns, pf thi 
preference of Creditors, and the Subrogation of the flighty 
of the Oldefi, of the Diftra&ion or Sale, of Things engaged 
or fawned* and the Exrin#ion of the. Pledge oi r Pawn* 

The Twenty firft contains ,an Explanation of the JEdiles. 
EdiB, concerning the Sale of Slaves apd Beafts $ then it treats 
of Evi&ions, Warrantees, and the Exception of the Ttiing 

bought and delivered. ' , - / ■ • — ■ J * * 
The Firft Part of the Twenty fecond, tfeats of VJunesj 

Pruits\ Dependencies, Aceeffaries to Things $ then of Proofs 

and, Prefumptio?is, and. of Ignorance of the Law or Fa8. s 
The Twenty third is upon Ejpoufals, Marriage~bowry, A* 

greements made upon that Subje<5k, and Lands given in Dowry* 
The Twenty fourth goes upon Donations betweep Hufc 

band and Wife,. .Divorces^ and recovery of the. Marriage* 

Portion* ; 

The 'twenty fifth treats of Expences laid .out tipotl tf)4 
Dowry ; of Actions for the Recovery of Things carry 'd 
away by a Wife or other Perfon* againft w6om there is nd 
A&ibn of Theft j of the Obligation to acknowledge Chil* 
dren, and provide for their Maintenance % and laftly* of 
Concubines* 

' ■ ■ • a m* 
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The Twenty fixth and the Twenty feventh Books; treat 
wholly of Tutor/hips and Curatorfhtps ; of the Adions which 
refult from Tutorjkips, of Excufes of Tutors, and the Alie- 
nation of Goods belonging to Pupils and Minors. 

The Twenty eighth Book is employ M on the SubjeA of 
Teftaments, the Inftitution and Difinheriting of Children, of 
the Inftitution of an Heir, of Suhflitutions, of Conditions re- 
quirti in Injiitutions, and of the Right of Deliberating. 

The Twenty ninth Book treats of the Military Teftament, 
of the Acquifition of an Inheritance, openkig of WiUs, 6cc 
and of Codicils. 

The Thirtieth, Thirty firft, and Thirty fecond, treat of 
Legacies and Fiduciary Bequefts in general. 

The Thirty third, and hkewife the firft Titles of thfc 
Thirty fourth, treat of particular Legacies ; after which fol- 
lows the Catonian Regulation, concerning Legacies reputed 
never to have been made, and thofe that are taken away 
from unworthy Perfons. 

The Thirty fifth (peaks of Legacies left upon Condition,' 
and of the LawFalcldia. 

The Thirty lixvh Explains the Senatu$*Ccnfiiltum Irebetia* 
num, made for the fake of Fiduciary Bequefts ; then it treat* 
of the Time when Legacies and Fiduciary Bequefts become 
due, and of the Caution the Heir is oblig'd to give for thli 
Security of Legacies and Fiduciary Bequefts left ^pon Con- 
dition j and of the Seizure thereof, tor want of fuch Can* 
tion. 

The Thirty feventh Book, fpeaks fytt of miverfal Sue- 
eejfton to a deceafed Perfen's Eftate, to which any one is 
called by the Prator, and goes by the Name of Bonotum 
fojfeflio ; after which it treats of the Collation of Goods and 
Dowry, and the Right of Patronage. 

The Thirty eighth Book begins with the Explanation of 
the Services, due from Freed Men to their Patrons ; then it 
treats of Matters which relate to to the Suqceffion of Freed 
Men ; after that, of the Succeffion of Ihtejtates, appointed 
by the Prator ; and laftly, of Domeftick and Legal Heirs, 
and of the SenatusConfultaTertuUianum and Orphilianum. 

The Thirty ninth Book, firft explains the Means which 
the Law or the Prator furnifhes to prevent any ones recei- 
ving Damage, where a Perfonal, I(eal, or Mix'd Aftion will 
not lye i thefe msans are, Complaint of a New Work, Cauth 
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't>mnni infeSH, and the A&ion t)i Aqua pluvid arcenid ; afref 
tohich, it ends with the Explanation of Donations, that 
take EfFerffc during the Life of the Donor ; and fuch as are 
faiade iti Vitffa of Death; 

The Fortieth Book itlates otity to M/tnumjJionS, by wKidi 
Slaves were fet at Liberty. 

The Forty firft treats of the different Ways by which the. 
troperry of Things ire acqiiir'd, according to the Law of 
Nations, and of the Acquifition of Poffejjion ; then of Pre"- 
fcriftions j arid laftly, of Lawful Catifes which authorize £ 
2°jfe$iM 9 arid confequeritly make it capable of Prefcriptiori. 
- The Forty fecond treats in the flrft Place of Things a<U 
t tt 42 9 dt of definitive and interlocutory Sentences, of Con- 
femons in judgment, of th£ Cejjion of Goods, of the Caufes 
bf Seifurt, and theif Effe&s ; and of the Privileges of Or- 
Mtori : Aftet- that,, it fpeaks of a (hrdtor appointed for the* 
Adminiftration of Goods, and of the Revocation of ASs 
dbrie to defraud Creditors. „ „ 

The Forty third treats of Injunctions and Poffejforp 
A&rons. 

The Forty fotirth, firrf treats of Exceptions and 'Defences 1 } 
tod then of Obligations arid AEtums. 

The Forty fifth of Stipulations. 

The Forty fixth -.of Sureties, Novations arid delegations of 
Pajnients, and Discharges of Accept! la tioris, Stipulations, arid 
fome Cautions, 

The Forty feytath, is of Privatfe Faults or Offences. 

"the Forty eigfitfi begins widi Pubiicii Judgments, rfeeij 
follow Acctifatiorts, Infections, Prifons, and all Public\ Of- 
fences • from thence it pafles to the Scndius-Cohfultum Tur^ 
fitianuni, arid Abolition of Crimes; and laftly, it treats of 
die Torture, Punifhnietits, Confifcatioh, ^legation, DeporfatioHf 
add of the Bddies of MdlefdHors executed.. 

The Forty ninth treats of Appeals, arid Matters delating 
thereunto ; after which, it gives ari Accotmrqf the Flight* 
df the Exchequer ; of Matters relating td Captives, Militdrj 
Difcipline, Soldiers and Veterans. , . - , , 

The Fiftieth Book treats of the pLighti of Cities arid C5W- 
fww, of Magifirdtes and their Children; of Puktickdjfices,- 
and the Caufes which exempt Perfons from them. And 
alfo of the Right of immunity i After . tohich', it fpeaks of 
Deputies arid Embajf odors, of the Adminifltfaciort of Thiifp 
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belonging to Cities ; of Publick. iVorkf, Fairs, PollicitationF, 
Judgments given in extraordinary Cafes by Magiftrates ; of 
Brokers and FaBors, of Taxes laid upon the Provinces ; and 
laftly, it ends with the Interpretation and Signification of the 
Terms, and with the Rules of the Law. 

Befides this Diftribution of the Digest into Fifty Books, of 
which we have here given an Account, this Work was 
again divided into Seven Farts ; but the Reafon that in- 
duc'd the Emperor to make this Divifion is not known: 
Some pretend it was done to feparate the different Matters, 
and take in all that related to one Subjedt into one Part, 
confifting of feveral Books, Others attribute it to the Su* 
perftirious Refpe& of the Ancients to the Number Seven! 
as the moft perfeA ; [Vide Macrobium in /omnium fcripionn^ 
However that be, theuF;rft Part, containing the Commence'. 
mem of Suits, makes up the firft Four Books. 

The Second begins at the Fifth, and ends at the 
Twelfth. 

The Third goes froip the Twelfth to the Twentieth: 

The Fourth confifts of Eight Books, . and ends at the 
Twenty eighth. 

The Fifth begins at the Twenty Eighth, and ends at the 
Thirty feventh. 

The Sixth takes in Eight Books, ending at the Forty 
fifth. 

The Seventh is compos'd of the Six laft. 

There has been another Divifion of this Work, made 
fince the Emperor Jujlinians Time, into the Old DigesJ, the 
Infortinte DigesJ, and New DigesJ. 

According to this, the dncient DigesJ goes as far as the 
Third Title of the Twenty fourth Book, where the Infortiate 
begins, and ends at the Thirty ninth Book $ and the New 
DigesJ comprehends the Twelve laft. 

This Divifion had not the Emperor's Sanction, is im- 
perfect, and without any Foundation : Neverthelefs, it 
has been obferv'd in thole Editions of the DigesJ, which 
have Giofles. This is thought to be owing to fome Wri- 
ters,, who not being able to write the whole Work in one 
Volume, divided it into Three, without care ro make an 
exadk Divifion, according to the §ubje£t-Marters and Ti- 
tles ; and the Names thejrhave given them, would make 
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one believe, that they were not compos'd and publifh'd all 
at the fame Time ; and contain'd the Anfwers of the Lawyers, 
with regard to the Order of the Matter, but not according 
to the Order of Tims. 
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CHAP. XXL 

Of J U S T I N I A NV Inflitutcs. 

WHILE the Digeft was compofing, the Emperor laid 
his Commands upon Tribonian, Theophilut and Doro- 
theus, to make an Abridgment of the firft Principles of 
the Law, for the Benefit of young Students, who fhould 
hav» a Mind to apply themfelves to that Science. 

Thefe Three Perfons were lb diligent, that in the Year 
555, this Collection was publifh'd, under the Title of J»- 
ftisutes. It came out about a Month berore the Digeft j 
the Inflitutcs being publifh'd the Twenty firft of November, 
533 ; and the Digeft, not till the Sixteenth of December 
following : Which has given occafion to %oe%iu$ and fome 
other Do&ors, to be of Opinion, that the Law of the Di- 
geft, being publifh'd after that of the Inftitutes, ought al- 
ways to prevail whenever any contrariety appeard. 

The Inftitutes then, which are only the firft Elements of 
the Upman Law, were compos'd at the Command of the 
Emperor JUSTINIAN, by. Tribonian, Dorotheas, and 
Theopbilus, who took them from the Writings of the Ancient 
Lawyers ; and chiefly from the Inftitutes and other Writings 
of Gains ; efpecially from his Books called Aureorum, that 
is, Of Important Matters. 

They had the Force of Law, given them by the fame 
Emperor's Conflitution, which is plac'd at the Head of the 
Work by way of Preface. 

Why thefe firft Elements of Law are called Inftitutioncs; 
is obvious enough : I have tranflated it by the Word /»• 
ftitutes, becaufe the French Word Inftitutes, is not ex* 
preflive enough of the Signification of the Latin ; the Rea- 
fon whereof is, that by Inftitutes is naturally underftood 
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ttic fyft Principles of a Science : So that as the Latin Wdffd 
Jnftituw, yvhich fignifijes the Cuftoms or Laws of a Country,' 
is not us'd in this Sence ; fo the French Word Jnftituts, i$ 
never made ufe of to fignifie the firft Principles of a Sci* 
ence, which are not to be exprefs'd but by the Word InftU 
futes, or Inftitutions. 

This Work, as well as the DigeB, is a Mafter-piece iii 
its kind, which cannot batoo often read, or too diligently 
4hidy'd, by thofe who have already made Tome Progrefs in 
the Law: Nay, even fuchas are far advanc'd in it, always 
jreap great Advantage by the pemfal thereof becaufe it con* 
tains an Abridgment of the firft Principles of that vaft and 
jfublime Science. Therefore it is a common Saying, that Jfe 
who is Mafter of the Inftitutes, bids fair to be a great Lawyer, 
\f ftere is anpther thing, which is, That as it is impoflible 
to retain all One reads, fo 'tis a very great Advantage tO- 
one that Studies the Lam, to have fo precife and exadt an 
Abridgment thereof. When once one understands it tho* 
roughly, 'tis no hard Matter to retain it ; provided it be 
^carefully read over from, time to time, which the abtpfl? 
Jpdgcs and beft Lawyers do, being perfectly fenfible o£ 
f he ufe it is to them, to be conversant in the Principle$ 
pf the Roman Law, which, as we {hall fhew hereafter, ar<k 
the Bafis and Foundation of ours. 

The Inftitutes are divided into Four Boohs, each Book in-, 
to feveral Titles, and every Title into feveral Farts $ thcb 
Firft is called Principiurn, as it is the Beginning of the Ti* 
fie, and thofe which follow, Paragraphs. 

The Firft Book of the Inftitutes has Twenty fix* Titles, 1 
fhe Second Twenty five, tlje Third Thirty, and the Fount 
pighteen. Before 1 enter upon the Order of the Titles of 
this Work, it is to be obferv'd, that the Law has Three* 
Pbjeds, PERSONS, THINGS and ACTIONS, whick 
make up the Subjed: Matter of the Four Books of the !»• 
fiitute^ The firft Book treats of the Right of Perfons ; the 
Second, iThird, and Five firft. Titles of the Fourth, of* 
Thing* $ and AQions are thp Subj<w£ treated of, from the 
J^ixth* 'pidp of the Fourth Book, to the End. 

The Firft Book treats of PERSONS, but it i$ from the- 
TJitrd Title only ; for the Two firft, which are by way of 
preliminaries, explain \yhat Juftice, Law, and $jght are $ 
*£?f *$<*? #P >?B?iPS of tftf ^4f - or- §tat f ofPerfo^ 
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is explainVt under Two Divifions, wjiich make up the re- 
maining Part of the Ftfft Book. 

. According to the chief Divifion of Perfons, treated of 
from the Third Title of the firft Bo6k to the Eighth j Men 
are either Free or Slaves. 

The Condition of all Slaves is the fame, but it is not Co 
wkhr Freemen ; whereof fome are Free by Birt b 9 others are 
made fo by Emancipation, which is nuB, when contrary to 
Law. 

. The Second Divifion of Perfons, begins at die Eighth 
Tide of die Firft Book, and is explain'd in the following 
Tides of the fame. It is of Perfons independent ; and of 
fitch as are under the Power of another, that is, a Mafter 
or a Father. 

The Emperor therefore, firft fpeaks of the Power of M& 
fters over their Slaves, then of Fathers over their Children | 
after which, he fhews the manner of acquiring Paternal 
Power, wi{. by Marriage, Legitimation, and Adoption : And 
then, how that Power may be diffolv'd. 

From the Thirteenth Title, to the End of the Firft Book? 
He fpeaks of Perfons that are Independant, I mean, Pupils, 
or fuch as have Tutors ; of Minors, or filch as have Curator* 
appointed them ; and laftly, of Perfons that are of Age, 
fubjedfc to no body, and Matters of their own Rights ; 
^Therefore, all the Remainder of this Book turns upon Taw 
and Curatm /hips. 

The Emperor parti culary explains Three things whick 
concern Tutor/hip ; the Firft is the Definition or Divifion 
thereof into Teftamentary, Legdl, and Dative ; the Second, 
is the Effeft of the Tutor/hip, which confifts in putting the' 
Pupil under the Care of his Tutor ; fo that he may do no- 
thing that will bind him, unlefs the Authority of his Tutor 
intervenes At the very Inftant when the Ad is pafs'd by the> 
Pupil : The Third thing concerns the manner' how Tutor* 
flUps end or expire. 

After this, in the Twenty third Title, He treats of Matters 
rdating to Curators ; and in the three laft of this Book, 
fpeaks of three things common to Tutors and Curators ; 
which are the Security they are oblig'd to give, to indem- 
itifie Pupils and Minors ; the Lawful Caufes exempting 
them from being Tutors or Curators i and laftly, thofe for 
which they may be depriv'd of their Offices. 
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Fpom Ptrfewt the Emperor paffes to Things ; of whic£ 
he treats, from the Firft Title of the Second Book, to thfc 
Sixth Title in the Fourth. 

He explains three Points concerning Things, their Divi* 
fions, the ways of acquiring them, and Obligation^ that ar$ 
the Means by which Things become due to us. 

As to the pfoifions, he makes them principally Two; by 
the firft, Things are either in Commerce or ou^t of Commerce $ 
by the fecond, they are Corporeal or Incorporeal. 

In Relation to the Second, we fhall obferve, that the 
Property of Things is asquir'd either b|y the Lay of Nati* 
i>ns 9 or the Civil Layq % 

The yi^>5 gf acquiring intrqduc'd by the Law of Nations^ 
are explain'd in the Firft Title of the Second Book. 
\ The Second Title explains the Second Divifion of things? 
which aye either Corporeal or Incorporeal ; upon which, the* 
Emperor takes ocf afion to treat of Jfc*/ and Perfonal Setrvi* 
cjeu .as being Incorporeal Things. 

* From thence he paffes to the Ways of acquiring, intrq- 
<Jue-d' by the Civit Law. Whereupon we are to obferve, 
jhat the Property of Things, according to the Civil Law, i$ 
iacquir'd either by Particular or Vniverfal Title. 

The Means pf acquiring in the Civil Law by Particular 
Title, are 4d judication, Vfucaption, 01 • Prefer ipt ion ; and the 
fixprefs Difppfition of the Law, which transfers the full 
Right of a Thing, as a Donation in profpedt of Death, re- 
frmbling 4 Legacy, the Property whereof paffes to the Donee 
without Delivery. Then the Emperor in the Sixth Tide 
fpeaks of Vfucaptipn^ of Juft Vfurpafion, and the Conditions 
which it requires $ and in the Seventh Tide, of Donations. 
' After that* He goes upon Perfons who have the Power of 
4ti*niating 9 ?ncl fu^h' by wfeofe tyeans another njay acquire, 
*ny thing, ..>.. 

^ The W^ys of acquiring the property of Things, accord 
ding to the Civil Law, by Univerfal Title, are Inheritance^ 
the Prffbrian Succe$on 9 called Bonorum Pojfejffo, Acquifitioa 

!py 44rogation t Adjudication of the Goods of a de^eas'd Per* 
pn, in v Favour of Liberty ^eftow'd upon Stive* ; Sudi 
ceffion by PuklifK .and Open Sales, and the Succeflion calle4 
Mifordble-i thefe Six Ways are explain'd from the Tenth 
Titfe Qf^he Second Book, to tfce Fqiirieen^ of the Thiri 
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'. As every Succeflion is either Teftamentary or Legal, and 
the Legal t%kes place only in defedfc of the Teftamentary ; 
The Matter of Jeftaments is explained from the Tenth Ti- 
tle of the Secdnd Book to the End thereof, and may be 
rpduc'd to Three principal Articles. 

The Firft relates to the Four Conditions requir'd to make a 
Teftamentvalid ; whereof the firft is, that it be made in the Form 
prefcrib'd by the Laws ; from which, however, the Military 
Tejtament is exempt : Secondly, the Teftator muft be inti* 
tied to the Power of making a fffijf ; Thirdly, He muft ei- 
ther Inftitutte or Difinherit thofe Children that are under 
his Power 5 fourthly, He muft inftitute an Heir; for with- 
out that, there' can be no Teftament: Now the In^itution 
may be to the firft, fegond, or third Degree: That in the 
Firft, is called properly lnfiitution 5 that in the Second or 
other Degree, is termed Subftitution ; and it is divided into 
#//j*r, Pufilary, and Quafifufilary. 

The Second Article (hews, how many Ways a Tejtameqt 
duly made^ may afterwards become null ; which is the 
Subjedfc Matter of the Seventeenth and Eighteenth Titles of 
the Second Book. 

The Third (hews how a Teftament made in the Form 
pjrefcrib'd by JL^w, and not invalidated may have its Exe- 
cution ; which is done by the Heir's entring to the Succef- 
fion : Now this may be done feveral ways, according to 
the different; , Qualities of the Heir; for fome are necejfary 
Ifeirs, others are both neeejfary and fui Haredes, and others 
extraneous Heirs. 

The entring to Inheritance, makes the Heir liable not 
only to the Debts of the Deceas'd, but to the Deliverance 
of Legacies and fiduciary Bcquefts ; which are therefore the 
SubjeA of i\\t Second Book, from the Twentieth Title to 
the End. 

In the firft Pl^ce, the Emperor explains the Meaning of 
a Legacy ; what A&ions a Legatee may have on Account of 
the Legacy left him ; what things may be difpos'd of by 
Legacy f and to whom : Then he fhews how Legacies are ta* 
ken away or transferred ; and laftly, what Diminution they 
r^ceivg tjy the Law Falcidit. 
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As to Fiduciary Bequefts, He treats of them in the Twenty 
third and Twenty fourth Titles : In the Firft of thefr, He 
explains the Nature of the mfiiverfal Fiduciary Bequeft, called 
Inheritance by Fiduciary Bequeft, ; and in the other, He ex- 
plains what a particular Fiduciary Bequesl is : After which, in 
the laft Title of the Book, He fpeaks of Codicils. 

Tefiamentary SucceJJions, which takeplace before all othew; 
being explain'd in the Fifteen laft Titles of the foregoing 
Book; the firft Titles of the third Book, treat of Legal Sue- 
ceffions, which are admitted only in default of Tefiamentary, 

According to the Ancient Law, there were but two kinds 
of Legal Heirs : For by the Difpofition of the Lav of the! 
Twelve Tables, the Legal, or Succefliun to Inteftates, fell on- 
ly to two forts of Heirs ; which were , firft Hareder Jut, or 
Qomeftick* Heirs, and in default of them, to the next of Kin 
by the Father ; which makes the Subject Matter of the two 
firft Titles of this Book. 

In procefs of time, there came to be another Legat SUc* 
ctffion, appointed by the Scnatus Confulta Tertutianurp and 
Orphitianum, of which mention is made in the Third and 
Fourth Tides* 

The Fifth treats of the Succeffion of Inteftates, tb which 
the Cognati were called by the Pratorian Law 5 every one 
according to the Degree of Parentage : This leads the 
Emperor to fpeak of the Degrees of Kindred in the Sixth 
Title ; after which,. He confiders thofe which were exclu- 
ded from this Pratorian Succeffion, becaufe they were no 4 
ptherwife ally'd to the deceas'd, than by a fervile Rela- 
tion. 

The Succeffion of Freemen, is the Subject of the SeVenth 
;£itle ; and the Affigpment of Freemen, that of the Eighth. 

After the Emperor has explain'd the Matter of Succeffion, 
which, according .to the Civil Lax*, is the firft way of ac- 
quiring the Property of Things by Vniverfitl Title, He pro- 
ceeds to the other Five ; which are the Praetorian Sueceffion f 
called Honorum Pojfeffio, Acquifition by Adrogation, Ad» 
judication of the Goods of a deceas'd Perfon, in favour of 
Liberty conferred upon Slaves, the Succeifion which accrues 
by Publicly Sales, and that called] Miferable:' All which 
are treated of, from thq Ninth to the Fourteenth Title. 

Then 
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Then he comes to the laft Point relating to Things} 
viz. OBLIGATIONS ; which are the Means whereby 
Things become due to us : Firft he fhewswhat an Oblige 
Hon is, and the Caufes that produce a mixd Obligation ; 
that is, partly Natural and partly Civil 5 as a ContraB, Qitafi- 
ContraB, Crime or Offence. 

As touching fontraBs, fome are called ^Nominate ; that. 
is, diftinguifh'd by certain proper Names, authoriztt bjr 
the Law, which allows them a particular Adtion ; others: 
are called Innominate Contracts, having no fpecial Name 
or particular Designation, and are fbrm'd only by one of 
the Parties, fulfilling the Agreement. 

Nominate Contra<£h are form'd Four ways, by delivery of 
the Thing agreed for, by filemn and formal Words, by. Wru 
ting* and by the fole Confent of the Contra&ors. 

Nomina** Conwads, made by the Delivery of any thing? 
are the Loan, Depojite and Pawn, which are treated ef in 
the Fifteenth Tide. 

Contra&s made by Words] are called Stipulations ; the 
general Principles of which, are firft unravelled, in. or- 
der to come to die chief Divifions of that kind of Con- 
trad!* 

The Firft is of the Stipulation made between the Ferfoa 
who Demands, and him that Promifes ; and of that made 
between feveral that ftipulare or promife. 

The Second is of the Stipulation made by Free Perfins 
or Slaves. 

The Third of Stipulations that are called Judicial, Prated 
rian, Common or Conventional. 

The Fourth of Stipulations called Vfeful, or good in Law j 
and of Stipulations that are VnufefuL 

The Fifth is of Principal *nd AccefTary Stipulations, called* 
Sureties or Cautions. 

The Twenty fecond Title treats of Written ContraBs. 

The Five following Titles, explain Contracts made 
by the file Confent of the contracting Perfons ; which are 
the Gontradk of Purcbafe, of Hire, of Partner/hip, and of the 
Mandate., 

The Twenty eighth Title treats of Quafi-ContraBs ; the 
next fhews how Obligations are to be acquir'd ; and the laft; 
aftgf what manner they may be exftinguifh'd. 

Haying 
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Having fpoken of Obligations, which arifc from ContraRi 
or Quafi Controls, the Emperor proceeds in the Five firft 
Titles of the Fourth Book, to treat of Obligations, that fpring 
from Faults znd QuafiFaults. 

The reft of the Book, from the Sixth Title to the? Six-' 
teenth, is employ'd in treating of AElidns. 

It begins with the Definition of an A&ion, which is fol- 
low'd by feveral Divifions, explained in the Sixth Title, ac- 
cording to the Chief and Principal of which, Adtions are 
either Upol, Perfonal, or Mix'd. 

The Second is, of Adions deriv'd from the Chit Law] 
and fuch as have their. Foundation in the Pratvrian. 

The Third is, of A&ions by which the Plaintiff only 
purfues the Right of a thing belonging or due to him,and of 
thofe by which the Punifhment of the offender is only aimed 
at ; and of fuch A&ions by which both are intended, 

The Fourth Divifion, is of Adkioos by which the Plaintiff 
fues for the Single, Double, Treble, or Quadruple Value 
of the Thing he would recover. 

The Fifth is of Adions of Good Faith, Stria Low, and 
Arbitrary A&ions, 

The Sixth is of A&ions in which the Total of what i$\ 
due is fued for, and in which the Defendant is either not 
fued for the whole, or in Confequence of which, he is 
condemn'd to pay only as far as his Circumftances will al- 
low. 

After thefe Divifions of A&ions are explained in the Sixth 
Title , the Seventh treats of certain- Pratorian ABions which 
Men are liable to, and which proceed from Cfoif riftx madQ 
by Slaves o* Children under their Power, or elfe by fuch 
Perfons to whom they havf committed the Management of 
their Affairs. 

The Eighth Title fpeaks of A&ions that may be brought 
againft a Mafter, for >^ault done by his Slave. 

The Ninth, of Anions to which the Owner is liable, 
for the Hurt or Damage done by a Beaft. 

The tenth, dire<5h what Perfons are to be employ'd in 
carrying on Law Suits. 

The Eleventh Title, treats of the Security requir'd of the 
Parties to a Suit, or fuch as appear for them. 

The 
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The twelfth fees forth the Nature of temporary or perpe- 
tual A&ions, and what A&ions the Law. affords to or a- 
gainft fJein ; what thofe are which lye in their Favour, and 
not,againft them ; andHaftly, thofe which are neither al- 
io wU^bf nor a gainft them. 

. . *The thirteenth treats of Exceptions, and the Fourteenth 
of Replies. 

The Fifteenth of Injunctions, or Aftions to. put the Party 
injur'd into PoffeJJbn* 

The Sixteenth declares the Penalty of fuch as commence 
.Vexatious Suits, . : 

The Seventeenth prefcribes Rules to be obferv'd by 
Judges, in the feveral Suits brought before diem. 

And the Eighteenth and laft, fhews what were the Hf 
man Public^ Judgments, wherein every one had free Liberty 
of profecuting; and of which, the Penalties were eftablifh'd 
by the Laws, called Judiciorum Publicorum Leges. 
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chap. xxn. 

Of the Second Edition of Justin 1 an V Code. 

ROM what has been faid, it follows, that in 533, the 
Body of the Civil Law, compos'd by Jujtinian's Order, 
confifted only of the Inftitutes, Digeft and Code ; but the 
Code came out afterwards, with fome Alterations : Betides, 
abundance of New Constitutions publinVd by this Emperor, 
produe'd in procefs of time, a Fourth Part of that Body of 
Law how in ufe $ of Uvhich I fhall give an Account in 
this and the following Chapter. 

In the Year of Grace 5 S4> the Emperor Juftinian pub- 
JifiYd another Code, and fupprefs'd that which was put out 
by his command in the Year 529. He was fenfible that 
in the firft, there were many ufelefs Laws, which decided 
the fame Matter ; others contrary to the prefent Vfage, and 
that fince the Publication of it, he had been oblig'd to make 
feveral Ordinances, which it was proper to infers in this 
Volume : And therefore, thinking it not below his Majefty 

to 
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to corred his own Work, He refotfm'd the firft, and pub 2 
lifh'd an Ordinance, Dt emendarione Codicis Domini Jufiimtnij 
f$ fecunda ejus edition ; which he dire&ed to did Senate of 
CmftantimpUyXottctxsG his New Codi; declaring therein bis 
Pleafure, that his laft Code Should k&r6 the Force Of £>*#, and 
Entirely reje&ing the former : This laft was imitled; Codex 
repetit* fr<elc8ionis ; that is, l{evisd,Corrc£ted y and Autm&iteii 

The Additions and Alterations in the Second Com, natu- 
rally lead me to fpeak in this Place, 'of dtofe Two &i<Sb$ Hi 
Lawyers, who began to be taken notice of in the Reign of 
Augufti* ; and continu'd till that of the Two Brothers, Mttt* 
*Us AttreHi*, and Lucim Verm. 

Altho' this Matter was touch'd upon in the JteVerf 
teenth Chapter, I thought it the beft way to refer to this 
Place the particular Explanation thereof, which I fhftll novfr 
give ; and the rather r becaufe it difcovfcrfc the Reaforts of th€ 
greateft pan of the Alterations Jiiacte by Jujihtut* |n hit 

Code. # 

Thefe Seds were not diftinguUhd by any particul ar 
Name, till long after they had carry M their Difputes tcr 4 

fpreat length : Thus -one was called the Sc& of the Sabinians, 
rom Sabtnus, who was a Favorite of the Emperor Tiberius $ 
the other had the Name of the Sedt of Proculeians, from 
Proctitis, whd liv'd under Veftafian. Tis held, that Arteius 
Capito, who was extreamly attached to Precedents and Old 
Cuftoms, was the Head of the Sabinians y and that Labeo, 
who did not confine himfelf to Rules, but followed the 
Di&ates of Reafon and his own Underftanding, was th$ 
Head of the Proculeian Se&. 

Thus the Sabinians chofe rather to ftick ro the Decifiorf 
of the L*w 9 than any Equitable Interpretation that might bef 
drawn from it ; and gave their Anfwers and DecifionS accor- 
ding to the Ruks and Principles they had learnt. 

The Proculeians, on the other Hand, without (ticking cloft 
to the Rules and Principles of the Law, carefully esamin'd 
. all Queftions proposed to them ; and being rather inclined 
to follow natural Equity, than the rigorous Decifion of the 
Law, grounded their Anfwers upon their own Reafon arid 
natural Equity ; thereby endeavouring to eftablifli abun- 
dance of Ntw Principles, contrary to the Rules of the Ancient 

Hotf- : 
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However, this was not fo general, but that it frequently 
happened otherwife ; and Jufiinian, affirming the Opinion 
of the one, and fometimes of the other Se&, fuffitiemly 
demonstrates, both were often agreeable to the Rules of 
Equity. Attcm Capita, Mafur, Sabinm, Coffins Longinut, C<e* 
Urn Sabinus, Javolenut Prifcw, Aburnus Valens, Tufcianus, 
Salvias Julianas, were all of the Saihran Sedfc. 

Antiftius Labeo, JNerva the Father, Nerva the Son, Peg* 
fits, Celfus the Son, and Neratius the Elder, were of the 
Sedfc of Pnculeiaus. 

Thefe two Se&s continu'd till the Reign of the two Bro- 
tiiers, Marcus Aurtlius and Lucius Varus, To that all the Stu- 
dents of the Law, generally followed the Principles and Opi- 
nions either of the SMnians or Practicians. But the Lawyers 
who flourifti'd under thefe two Emperors, affe&ed neither 
of thefe Parties ; and fome who had gone before theta 
had done the fame, following their own Judgments, with- 
out any regard to either of the two Sedts. 

Thefe Lawyers, who read the Writings of the Sabinians 
and Proculeians, without prejudice fo either, agreed with 
the Opinions of either Side, as. they feem'd to carry in 
them more Reafon andjuftice 5 nay, fometimes they en- 
deavored by an equal Temperature to avoid the two Ex- 
tremities, into which the the two Se&s, thro* too great Ob- 
ftinacy, had fallen ; and this got them the Name of Erifcundi, 
which comes from Erifco, to Divide : Becaufe they made 
ufe of the Opinions of both Sides, in Order the better to 
iorm their own. 

As neither of thefe SeAs wanted ftrong Reafons to fup« 
port their Opinions, it often happen'd, that the Judge being 
hard put to it to determine between them, apply'd himfelf 
to the Emperor for his Detifion ; and feveral Emperors 
have decided Queftions, upon which thefe two Se&s had 
given contrary Opinions : But notwithftanding, there re- 
main'd fo great a number of Cafes contefted by the two 
Se&s, that whiift the Digeft was compofing, the Emperor 
made feveral Ordinances, to decide part of them 5 thefe 
being Fifty in number, were called Jujliman's Fifty 
Becifions : And as he thought it proper to iuiert them 
in his Code, fo he refolv'd at the iame time to correct it,- 
and retrench fome Confutations which fccm'd u&lefs ', ad- 

dift£ 
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ding, thereto thefe Fifty Decifions, and fome other \Cmftihfc 
tions, which were not in his Firft Code. 

This new Edition of the Code, was publiflTd in the Year 
of Chrift 534, under the Title of Codex Jufiinianeus repetiti 
fraleSionis, as is before obferv'd $ and is the fame that is* 
now in ufe. 

As to Juftinian's Fifty Decifions, they being mix d witK 
the reft of the Laws, 'tis not an eafie Matter to diftinguifh all 
of them, nor are our Authors agreed upon that Point : [Set 
the Treatife written by Merillus ufon that SubjeB."} 

But we muft not forget that the Inftitutes came out in 
533, and confequently before the Code juft now mentioned 1 
which is the Reafon, that altho* the Fiduciary Tutor/hip of 
Brothers was abolifh'd by the laft Law, §. 1. Cod. de Legit. 
hatred, there is no notice taken of it in the Inftitutes, under 
the Title De Fiduciaria Tuteld ; that Law being pofterior to 
them, and not publifft'd till 534. 



chap. xxin. 

* 

O/Juftiniaifr latter Confutations, ca/tetf Nbveh. 

DUritig Juftinian's Life > the Body of the Civil Law conr 
filled only of Three Parts, the Inftitutes, DigesJ, and 
Code ; but after his Death, the Fourth Part was composed 
Out of his Conftitutions, called Novels. 

So that this Emperor's Novels are bislufi Conftitutions, made 
after the Publication of the Second Code ; and which com* 
pofe the Fourth and laft part of the Civil Law. . 

This Emperor then, made feveiral Laws pofterior to his 
Second Code, at feveral, times, and upon divers Subje&s, as 
Occafion requirtt. 

Some Interpreters have thought thefe Conftitutions were 
Called Novels, as introducing a New Law, contrary to 
that of the Digeft and Code: But they have no ground 
for this Opinion, fince all the Novels are not repugnant 
to the' Laws of thofe Two Collections ; we muft lay 
With Cujacius, that they were fo called; Quaft Nova Con- 

ftkutumtt 
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JH tut tones £? pojl Codicert JuJlinUni, repent* frxleBionis pro- 
inulgat*. In the fame manner, fome of the Conftfru* 
tions of the Emperors Tb&odofius, Valentiniahw, MarHdnur; 
Leo, Mdjorahus and S&verus, Were alfo , called Novels, be* 
caufe they were made after the HhHodofian Codi\ in Imita* 
tion of which, fujtinian gav£ the! farhi JJame tb certain 
Vmjtitutions by him made, between the Publifhing of the 
Two Codes ; L-t§> Sed cunt Novel* €; de emeHdat. Cod. h 
Siqui's jtliuiHinfine C.deinoff. Tejlam. And in ftlort, thilt 
Name has been given to the Conftitutions of feveral Empe- 
rors who catrie after Juftinidn. 

. As to thofe made by the Emptors who ptticfcded him, H 
is to bfe obfervM, thfey had not the Authority of Law, af- 
ter th£- Collection madfe by his Order ; He Having in hi* 
£di& for the Confirmation of the bigesi, declaPd, that nb 
Laws or Ordinance* which were hot comprehended in the 
Colle&ion publifh'd by his Aurhotity* fliould be bf an* 
Force; forbidding all Lawyers to quote or make life of 
them, and the Judge* to have any r&gard thereto, 

Neverthelefs, theft Novel* are riot altogfethgirufelefs * fotf 
as JuJlinidH's Cdde was chiefly fompos'd of the Confutations 
taken out of the *tBeodofidn, attd the Novels of fome bf Ja- 
flinians Predgceflbrs, they ihay be of great ffirvide td- 
wards underftanding thofe of which Tribonian has reported 
tfriiy a Part 

To return td juflimaiis Noveh, it is td be obfttv'd, Mi 
this Emperor after hiving made* His Code, which ha$ in it 4 
Vaft number of his own Qrdintmces, was obligM to niakii 
New Laws, upon occafion of fome Cafes, not been deci- 
ded; or to abrogate the Old onfcs, according to the Ciir- 
fcumftandSs of the Tiriiei i. l*or all Law* have their Origi- 
hal in th* Ptiblidk Advdntage, which alters according W 
the prefent Variety of Cirfcumftanc6$. 

In fliort, niany of thdfe Novels wfcre ifaadfe 6nly to ton* 
firm arid iriforcfe the Ancifent Labi, that were become ob* 
folete, by the Alterations to which all Human Affairs are 
fubjed. 

Thus amoiigft this EmpgroFs Nobel*, fonie wfcre defign d 
to eftablifh a New Law, others to ccmfihn the Law wheretof 
the Ufe was uncertain ; and fomiS to cotredfc the Antiinf 
LMw, or reform the Whole or in Part 
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Altho' Tribonian was often employd in making bf ttift 
tfovels, there is room to believe* Juftinian made ufe 6f fe* 
veral other Hands on thofe Occafions ; which is to bd 
perceiv'd, \>y the Difference of the Stile they are writing 
However that be> Vis certain he reap'd great Advantages 
from feveral of thofe which wert of his Compofition ; and 
it is beltev'd, He very much enVich^ himfelf \>y ihtrodvu 
ting a tow Law contrary to the OU; of by deciding t>it- 
jrntes, upon which Suits had been before commented* 
Which is the Reafqn that many of the Novels are reje&ea 
in our Provinces, where the Civil Law is received. 

All thefe Novels were either dlf-e&ed to Magijtrates, tifhopy, 
tor Citizens of Ceuftantinofie, and were of equal Force and 
Authority ; forafmuch as by thofe directed to Private Per- 
fins, they are enjoin'd to have them proclaim 'd, and &£ 
them executed according to their Form and Tenour. 

After Jufiinianh Deceafe, which WppenM in the Year 
of Chrift $66, in the Eighty fecond of bis Age> and ThinV 
-ninth *>f his Empire, fome part of his Novels* which were 
difpers'd here and there, were collected and rfeducM into 
,0»e Volume, together with Thirteen of his Edifts ; all 
which make up the Fourth and laft Part of the Body bt'tfcfe 
<CipiL Law. 

The greateft part of thefe Novels were written in Gree\i 
becafcfe the Seat of the Empire was- theft at £bnftaritimfte> 
where few or none'fpoke the Latin Tongue in Perfe&ion : 
Yet, fome of them were publifli'd in Latin, andhavfe bc£h 
taken notice of by Antonius Auguftinus. 

There are Pour Latin Translations of the Novets. 

The Firft, whofe Author is not known, appear'd jtft af- 
ter Juftinian's Dfeath, as Contius proves in . the Preface, 
Which he made in i$ 59, at the Beginning of this Collection. 
♦ Contius Alciatus and many bther6, caft this a barbarous 
Tranflation * and the famous pu Moulin, ih his Treatife of 
Vfury, & 1. Number 67. fays, "That the Author of it was riot 
very expert in the Latin tongue. Neverthelefs, Cujacius in 
his Obfervations, lib* 4. caf m 38. commends jiim very much, 
ihewis his Learning in many Vaftkges, and fays, that his 
i Traoflaf iQn is better th^n any fince undertaken j He allows 
that many Faults have flipp'd into the feveral Editions, but 
imputes them to the Itefs* arid riot to the Translator. 
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.\ Leuneldvtasy \nNoti adParat. A*W. Grecor. Lib.i* tilot.144. 
Vcrf.rnkitts intoce, alfo proves, . that tht$ Translation is id 
many Refpedb, more ample arid corred than the others. 

But be that .as it will, Vis no wonder this . XfarifUtlon 
abounds with Barbarous fyr rejiioas arid unpoUte , Termjlj 
for it is made Word for Word J which way ot tranflaxing 
wijl not allow the Language to be; either, very Elegant or 
Poire: Hafot omnia lingua fun jufdam frcprU £entra locution 
pufn 9 qu* citfk in atiam linguam trarvferantwr yidentur abfurdOf 
" Every Lanfcuape, fays St. Juguftint, has its Idioms, whidi 
" when tranflated iiito Another ieem abfurd.* Lib. de vc\ 

, The Second Tfanfiatiott, which came out alittoft *t th$ 
|5ime time a$ the Flrft, is a Latin JParaphrafe, made 
by fyftan, Profeflbr of Law at Conftantinople • who liv*d 
tinder $aftmta'n\ itnd feveral other fucceedint; Emperors: 
This Abridgment, called JuiUn\ Novels, .<cqnfifts only of thi 
pecifions contained in fuftiniarCs Cohftitutions, by way of 
Paraphrafe j but\U fo much the more valuable., a$ th$ Au- 
thor liv'd in Jujtiman* Timfe 5 and was in great Reputa- 
tiqn at Cqiajfian&fUfte, for his esjqnifite KAOwledgfc in the 
tarns. 'Tis jrae, He did jioj: foUow; fojfonian's Orde^ ia 
the Setorid^ Lam of the Cede, Pi uteri Jure ikucleandp j 
Which was to.tranflate the Laws Word for Word,, and hof 
ptherwife ,: Ycc certainty he is vfcty eiciifibl.e, for having 
bmiuted all that was.ufelefs, and kept only to the EmpefO^ 
pevifioxi, which he often explains afc^r the beft mariner^ 
without deviating from, thei* genuine Sence. So that when 
there Is any Difficulty in a tiovel, fecoujfe miift be Jtad.tQ 
ibis Paraphrife, wMich has the Character of being very 
Faithfiri and Exauft. . t . fc 

The Third Tranflsuaon is that of Heavier, printed firft 
at Karimberg In the Year $31, and fince re-primed at feve- 

ial Places- • •. > t .. r 

The Fourth andiaft, which }s v<5£v nauclj r valu!d, is tha{ 
made after Setingtrs Greek Copy* printed at Bajfe by tier* 
vagius in the Year i$6i. _ * . , .. 

. The Firft, commonly called <be ^Vulgar , is printed, iri 
the Ciw7 L*w Couirfes, either witt| t or without Gloffes;' 
the Antiquity whereof, anil ttna&ifiious Cdnfent witrj tahieli 
all the Interpreters of the Lhvi have generally teceivM i£ 
*etfd*ti it very valuable t Belides, ai all Natldris ^c- 

H f Knotf : 
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knowledge it for Law, when any Doubt arifet upon the 
Text, there is no need to have recourfe to the Greek, Ori- 
ginal ; becaufe, as Contius obferves,- this Latin Verfipn was 
made from a Greek, Copy, much more corredk and perfeA 
than that which we have. 

' The unhappy Wars and Jncurfions of the Getbs into halt 
and Greece, occafion'd the utter Lofs of Juftiniaris La* ; but 
it was recover'd at Malfi ; and Irnerius, by the Authority of 
Lotharius the Second, in the Year 1130, reftorVi the Di* 
geR, Code, and Latin Verfioh of the Novels : Upon which, 
we are to obferye, that k was very defe&ive, and many 
Novels wanting, either becaufe they could not be found, 
or were quite out of Date; as being calculated for parti- 
cular Places, and therefore no pan of the Common or Ge- 
neral Law. 

This Firft Verfion, contained only Ninety eight Novels ; 
but Holoander and Seringer made up the Number One Hun- 
dred and Sixty five, out of the Greek. Book of Novels ; and 
Cujacius added the Three laft, which make in afl the pre- 
fent Number of One Hundred Sixty eight. hUathew the 
Monk,, in.his Preface, Coif. Conftit. Eccl.Grac. affirms, that 
tfufliniaft made One Hundred and Seventy ; if .lb, there 
muft have been Two loft. Jufiinianh Efitemy contains on< 
ly One Hundred and Twenty eight; amongft which, there 
are Four of the Emperor Jufiinus, and Three, of Tiberius. 

This Volume was called Authentick , becaufe Juftiniari* 
laft Cowftituticns, therein, are of greater Authority than the 
reft ; according to the Maxim, that when Two Laws are con* 
trary one to the other, the laft Repeals the firit 

*Tis believed that about the Year 1140, fome Interpret 
ter changed the Order they were firft placed in, and dl* 
vided them into Nine dotations ; which Word fignifies a 
Heap or Jumble of feveral things together : But what Rea- 
Ion he had for making this Divifion does not appear, fince 
there are Confiitutions upon very different Matters, that have 
no Relation one to the other, in the lame Collation ; and' 
which are in no other Order, than as he that divided them 
pleas'd. It were to be wilh'd he had obferv'd the order 
of Time, by which we might have eafily diftinguifli'd thofe 
that made others Void $ but he has thought fit to put them 

'into Nine Collations. 

* • • • • * •. 

Every 
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Every Collation is divided into feveral Titles: and the 
Number of the Titles of a Collation, do not continue in the 
following Collation ; fo that the laft Title of the Firft, is the 
Sixth Collation ; and the Second Collation begins with the 
Pirft Title, and is not the Seventh, But all thefe Titles are 
diftinguifh*d by the Number of Novels ; for Inftance, The 
Firft Title of the Second Collation, is the Seventh Novel. 

Moft part of thefe Novels, confift of a Preface, feveral 
Chapters, and an Epilogue. 

In the Beginning or Preface, the Emperor explains thd 
Reafons and Motives that indue'd him to make that Con* 
fiittttion ; which is the Method obferv'd in moft of our 
HyaJEdias. 

The Chapter* contain, federal Deciffans upon the Mat* 
ter in queftion $ and thefe Chapters are divided .into many 
Paragraphs. 

Laftly, in the Epilogue, the Emperor enjoins ^ ftri<5t O- 
bedience to his Conftitution, according to its Form and Te- 
nour ; in which manner, pur Kings alfo conclude their 
Ordinances. 

As the Novels are the laft Conftitutions and Laws, they 
are confequently not only of very great ufe, but abfotutely 
neceflary to fuch as defire a compleat Knowledge of the 
UpmanLaw. Bckander, in his Epiftle Dedicatory to the Senate 
of Norimbergt which is at the Front of his Tranflation, a- 
mongft other things in Praife anil Commendation of this 
Work, (ays, That he prefers it before alt the Inches of l^tngs and 
Princes. ''.'.' 

. Towards the Year 1 13©, a German, called Irnctiiis, /who 
had ftudy'd at Conftantinople, re-puolifhM tfie firft Tranflati- 
00s of the Novels ; in the clofe .perufol \vhereof, finding 
ibme Decifions, which might relate to feveral Laws in the 
Code $ which he compos'd Summaries or Extracts of feveraf 
of thofe Novels, and inferted them in fuch Places' of the 
Code, a$ thofe Extra&s had any Relation to. 

Thefe, this Author plac'd at the End of tech taxes as they 
wholly of in part Repeal'd, or to which they made any Ad- 
dition, or gave an? Explanation : Thefe Summaries were 
Oalled The Authentickj, by which Name they £0 at this Day, 
Apd to hinder thefe Extratls o( the Novels being confounded 
with the Laws of the Code, they are printed in. a differenr 

H 5 • Cha- 
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Phara&er. Nothing can better (hew the; Variations of th$ 
Law $ for by their means, we may at once fee the Amend- 
ments and Abolifhments of the Laws of the Ctofe, made by 
(he Novels. 

From what has been faid, i{ follows, there is a yt'ide Dif- 
ference between the Juthenticli mA ^uthenticks i The firty 
being applicable only to the Collections of Jufiimans N&vels, 
fhe latter, to the ExtraBs of thofe fame Newels ? So that 
when any Difficulty airifes about thefe Auibentkks, it wl| 
be neceflary to go back to the Fountain-h^ad from whence 
they fpring, in oyder t© remove it. 

The particular Account I have given of the Four Para; 
which coippbs'd the Upman Lew, in the State it n6w is ; and 
the Care I have taken to" fet 'Sown the exa<$ Time when 
each of them waspublifliti, fufficiently fhew, that the Ncvets. 
were not put out till after the other Three Colle&ions : And 
therefore we ought not to be iurpf iz'd, there is ho mention 
of them ig the Preface to the biftitu tes ; wjiich Was defign'di 
fo give ah Account, bf how many Parts the Body Of the 
I{oman Law confifted : Butjfujtinian could fay nothing of i 
.\Vbrk, He had riot then fo much as proje<£ted. ' 

Some of thefe Novels are not obferv'd in s?r*r$e, even fy 
thofe Provinces where tjie Pffrfcten Law is followed ; fome,' 
h$ caufe they relate to particular Matters, which being q»Wi 
Otit of ufe, or'to vyhich we are utter Strangers, are there* 
fore ihtirely ufelefs ; others, becaufe they are hoc agreeably 
to the Rul^s of Equity, and are thought to fee di&ated by 
^ribonyw, as well as feyer^l Laws which bear Jujtinianl 
Namfe'j infertedin the toit thfo* a Spirit of ' Avaric% which 
the : Antients liy to his Charge. ■ ■ ••» \ ■ *■ 

h I havtfnbt here given the Analjjls of this Work, as of 
the other 5 Parts of the Law, becaufe it is impoflible to make 
£ MetHodical Succeflion* bf the Titles' which coitipofe It : 
Befides, that the fame Novel contains fevfcral -Matters which 
ha!ve qo Coherence, there is M no manner of p^der obferv'c^ 
in the'C^ttedion. l Arid Gothtfreduswii obligM to make an 
Abriagrrjent thereof, in brder to put the SubjtoS^ Mattel of 
which k treats, into the farjie Order with the Cdde ; which 
Abridgment is tp be feen at the Hea<^ of* his Edition of the? 

Novels, •*' ' c •'■ " A - l - :l * ■" • — ■ ■•■ - : ' * 
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The Order I have propos'd, requiring I fliould flieyir 
what Authority the Body of the Civil t<w W4S pf in the Bafi 
and iVefiem Empires after Jujiwrfs Death 4 the fame Ifcty 
be the Subject of the following Cheers* 

CHAP. XXIV. 

0/ *fo Law olferud in the- Eaft, <^r Jiiftiaiaa'ir 

THE Body 9f £** composed by ^ufilnitn, kept its ground 
in the En# for Three Hundred Year* after his Death* 
without luffcripg any other Alteration, than being tranflated 
into qther Languages. 

The pigeft and Code were put into Grce^ in Jufiinian\ 
Time ; and after the Emperor'* Death* one Tbeofbilui (not 
he that composed the Jnfiitutcs) made a Gree^ P^rufhrafe 
ppon the fame Iqftitutcs. The N$vcU *lfe, written original- 
ly in Gr<?^, were tranflated into Latin, as is otyerv d in 
the preceding Chapter. 

Bvi Three Hundred Years after JufliniAns Death, the 
Body of I4V made by his Order, with fo much Pains and 
Succefs, receiv'd feveral Changes, and was no longer fol- 
low'd in the Eafitrv Empire. 

. The Bafenefs of t\\f Emperors, and their JeaJoufie of 
Jufiimans Fame, made them ftudy for a Pretence to deftroy 
it ; at firft they gave our, that fuft&Uris Books were not 
alone fufficient, to gnfwer all Difficulties that daily arofe $ 
and that the Method obferv'd in compiling them wanted 
Exadtnefs: After that, they made feveral New OrMntnces* 
contrary to the I^m^n Law, and introduced particular C%- 
ftvms, with a View of abolifhing it totally* 

Thefe New Ordinances and Cuftems, furnifljfd the Emperor 
Xafilius with a Handle to make a new Body of L*w, which 
hefetabbut towards the Year of Grace 880, but dldjiot 
live to {inifh it. Leo, Sirnam'd the Pbilofitber, brought it 
to Petfe&ion, and divided it into Sisty Books, which he 
publiOiM UkBfa under the Title tf Jbffaxti in Honour, 

H4 *s 
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1&: fome think, of his Father, who was the firft Proje&or j 
but others believe, they were fo called, becaufe they con- 
tain an Imperial Law t taken partly from the latter Emperors 
pf Cenftantinople ; the Word B*r*X4*«, fignifying fyyal or Im+ 

(trial. [See the Firft and Seventieth of LeoV Novels, and 
Jujacius'j Sixth Boo^of his Obfervat. Chap. 9.] 

Conftants'nus Porphyrogeneta, Leo* Son, corredfced, augment- 
f d, and put the Bffilicks into better Order : About the Year 
920 he publifh'd them ; and then they began to be in full 
Authority among the Greeks > the Truth whereof is fo un- 
deniable, that Cyjaciut fays in the Seventeenth Book of hi* 
Qbfcrvations, Chap, 31. 7$f Conftitutions of the Emperor IfiQ 
were of no force, but at they agreed with the Bafiiicks. 

From that time, tjip Bafiiicks alone, with fome Efitomies 
and Abridgments of the Law, and a few Conftitutions of the 
Emperors' who fucceeded Bafitivt, made up the whole Law 
of the Eaft; and continu'd fo till the Reign of Conftantine 
XIII. the laft Enjperor of the Greeks, in whofe Time, Con- 
ftantinople was taken by Mahomet, Emperor of the Turks, in 
"the Year 14$ 3 ; which put an End both to the Eaftern Em? 
fire and its Laws. 

But fyftinians Lap was quite laid afide, long before," 
ppon the Introduction of the Bafiiicks and Epitomies before* 
piention'd ; and fo defirous were the Emperors of Con/tan* 
tinofie % to give a Currency to their own Conftitutions and 
f ncourage the Yulgar Tongue of the Countrey, in which 
the Bajftick* were written, that fuftmUns Books were ut- 
terly negle&ed, and fcarce any Copies of them to be found 
in the B<sl f for a long time before Conftantinople was taken 
by the Turks* 

Yet, fome impute the Lofi of Juftinianh Books, to the 
^turning of Qmfiantinople, under the Emperor %eno, when 
above Six Thousand volumes were deftroyVL 

There are Two Things be remarked of the Bafiiicks ; The 
Firft/ that they were partly compost of Roman Laws, tran- 
slated into Greek.* the iffe whereof had been prefeev'd in 
the Eaft : The Second, that after the taking of Gnftantino. 
fie Ky the tyrkf, they I*y hid a long time. 



fftrvetuf firft publifhcl Sfvpn Books of them, then Cuja* 
ejus Three more, and 'tis faid he had them all j laftly, 
M. Tabrot put out a Greed and Latin Edition of Seven Vq* 
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Of the Law ahfervJ in the Weft, (&c. iof 

The Grecian Lawyers made many fymatkj and Commen- 
taries upon the Bafilickj, which I have made ufe of, as 
well as of thofe by Accurjipt. 

As to the Novels fet- forth by Leo the Pbilofopher, there 
are One Hundred and Thirteen of them, which are to be 
found tranflated into Latin at the End of the Body of the Civil 
Law, and we make ufe of them in Cafes omitted by Juftinian. 

BeGdes, the Bafilickj and Novels of Leo the Pbihfofber, th* 
Grecians had many Abridgments of their Laws, which were 
more in Credit than the Bafilickj : The Firft is the Manual 
of Bafiliut; the Second, Michael Ataiiatuis Abridgment, 
called The Abridgment abridged ; it came out in 1070. Tho 
Third is Michael Pfelluss Abridgment publinVd about the 
tune Time : The Fourth is, The Zpitotny of the Vniverfat 
Law, by Harmenofulus, put out about it 50. The Fifth, if 
the Bafilickj of Leuvflavius, which appeared in 1570. 
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CHAP. XXV. 

Of the taw ehfervJ in the Weft, after Juftinian'j 

Death: 

\ 

\ 

THE- Body of Law composed by Jn/iinfap, was at firft 
only receiv'd by pan of the Weftern Empire ; for, 
except the C\tj of Home, Scla^onia, and fome other Provin* 
ces, the s\oman Empire had been fwallow'd up by different 
Nation*, to the molt of which the Roman Laws were un- 
known ; yet, in fome Places, they were adopted by the 
Goths, Burgundiam, .and Erankj> 1 .who having divided France 
among rhem, # continu'd the ufe of the fyrnap Law, with a 
Mixture of Laws of their own making, fuitable to their 
Manners and Genius ; which Afixtufe remain d after the* 
Eftabliflimpttf of chat Kingdom. 

Alarick.&t Spcpnd, Iftng of the Goths, perceiving the 
Gauls unwilling to fu^mit to the Gotbkla Law's, ordered a 
Colle&ion of the gfww Laws to. be made for their ufe, 
which he publiflV4 *P S Q & ^pder&e Tkk °f & e Tbeodofi^n 
Code. "../' ' ' . 

And 
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And this is the Cede m&ition'd by Agatbidt, when he feysj 
The Franks and Germans,- regulated Controls and Marriage* 
by the Roman Law ; and that they were wont to make 
ofe ef -it in all Cafes not decided by the .particular Laws 
of France. 

The Body of «L<*w> compos'd by Juftinian, was in a mam 
ner wholly unknown to the greateft Pare of the Weftero 
JSmpire, till the Time of Lotharius II. who found the Pan* 
ie&s ztMalfi, about the Year ngo. 

But fince that, it has been receiv'd with great Applaufe 
by all Europe, quoted at the Bar, and taught publicity in 
the Schools ; which ought not to be wonder'd at, being fo 
agreeable to Right Realon and Equity, that 'tislook'd upon 
a$ the Rule of all good Laws, and Fountain of the true 
Principles of that Science : Therefor*, feveral Nations are 
wholly govern'd by it, and others have recojjrfe to it* when 
their own Laws or Cuftoms fail. But all the Nations of 
Europe agree, in admitting no other- Law, to be taught ia 
their Univerfities ; and in feverai of them, the Degrees of 
DcSor or Licentiate in the Law, ar$ indifpenfable Qualifi- 
cations to intitle Men to be Advocates or fudges ; as being 
the only Road to all Preferment in the Profeffion of the 
long Robe j which fhews the Value aH Nations fet upoft 
this Body of Law, as foon as ever it came to their Know*, 
ledge. 

This was the Fate of the H$man Law, after the Defbpidi- 
on of the Empire : It feems as if Providence had been par* 
ticularly careful, in the Pownfal of fo vaft and flourish- 
ing an Empire, to preferve this perfeA Model of Jufticeand 
Human Prudence, for the good of Mankind^ Herein one 
cannot fpfSciently admire die Goodnefs of God, who in 
fubverting the Throne of Emperors, ftill fupported the Em- 
pire of the laws ; the very People who had ftiaken off thei 
fyman Yoke, yielding to fee govem'd by their Laws $ and; 
even thofe whom the Upman Arms had never reach 'd, ac* 
knowledgingthe Power and Authority thereof. 

Natural Equity, therefore, being the Foundation of this 
Law, incliti'd People to receive and have recourfe to it ; 
not thro' a Nec^ffity of Qbeying, but Reafon, which engag'd 
them voluntarily to follow it : Non qvidem ratione Imperii, 
fed imperio rationi. In. effect, this written fyafin> drawn. 
from the Law of Nature and Nations^ ought apt to be regard- 
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fd as the particular Lav of the Romans, but as the Commoh 
JL*w of all Nations. 

But tho* Jufiinianh Law was imknowe in the Tflfeftern 
Bmpire, till the Time of Lothmus the Second, it muft nit* 
questionably have been known before in other Places ; <£ 
which here are fome unconteftable Proofs. 

In; the Capitulars of Charlemagne, we find the very Terms 
pf JufiinUnt Seventh Nwcl, De rebus Bcciefia alienandk vet 
t *en. Charles the 'Aaid, in his Anfwer to Pope Adrian the 
Second's Letter, makes ufe of the very Exprefllons in Jujli* 
nian's Hundred and Thirteenth Novel. To conclude, Jvet 
of Cbartrvs, in his Decree, quotes the Bandeftr, and gives the 
definition of Marriage, in the very Words of the Fifth Pa- 
ragraph of the Title upon that Subject in the biftitutes. 






CHAP. XXVI. 
Of tfa Ufe of the Roman Law 7* France. 

I2£fore I explain how far the fynan Lam is admitted in 
*-* France, it will be proper to fliew how it was ftrft re- 
ceiv'd in this Kingdom. ' 

After the French had fubdu'd thofe People who were go- 
vernVl by the toman Law, they fiiffer'd theip ftiil to continue 
%he ufe thereof: And it is obferv'd of the Kings of franc*, 
that they were nttt To Ambitious of having the Title of 
Q lor lour Pw/t&ors of Liberty, as of deferring it : The«w 
pore, when the Gauts were inrirely redue'd to their ObedU 
ence, tfeey permitted fuch as were governed before by the 
tjtp&an Laws, to make ufe of them ftiil. > 

v Kay, it is held, that every one who commenced a 'Soi< 
was cblig'd by the Ordinances of our firft Kings, to declare 
at the Beginning of the Procefs, by what Law he defied 
to purfue it. ; And it is alfo pretended, tfcat certain Forms 
were prefcrj&'d by oW&; of thofe Kings* to govern all Adkit 
ons either According to the Salic\ or the fyman Law ; and 
ftat jHflzes, learned in both, were appointed to determine 
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Difputes, by the Rule of chat Law to which the contending 
Parties were fubjedh 

. The It/man Laws, which at firft were known only in a 
/ few Places in this Kingdom, in rime fpread chemfelves over 
other* Provinces, which, till then, were wholly governed by 
their own particular Laws and Cuftoms, by reafon of the 
few French Laws, and their infufficiency to decide all Cafes 
that arofe : And as the Upman Law at all times had that 
great Authority which it deferves, and was even follow *d 
by many of the Nations the French had conquered, it was 
eafily communicated to the reft, fo that it was univerfally 
recetv'd in this Kingdom, but the ufe of it, in the feveral 
Provinces, has varied very much. 

The Kingdom of France is divided into Provinces, fome 
of which are called the Country of tfce Written Law, and 
chers that of the Cuftomary Lam, 

Thofe of the Written Law, are fuch as being in the 
Neighbourhood of Italy, were firft cohquer'd by the Romans, 
and laft by the French, and had no other Law but the F^oman 
at the Time they were fubdu'd. 

The N*ighbourhood of Italy, not only gave them theCon- 
veniehcy of ftudying, butalfo an Inclination of conforming 
themfelves to them. We reckon in the Number of theft 
Provinces Guyenm, Preventc, Daupbine, ' and others ; ini 
-Word, all thofe which are Dependant upon the Parliaments 
of Tboloufe, Bordeaux, Grenoble, Aix, and Pan, and feveral 
Provinces which depend upon the Parliament of Pari, 
w j{. the Lyonn**, Forrefi, the Bauioloif, and a great part of 
Auvergne. 

As the People of thefe Provinces, were unwilling to fob* 
wit to other Laws, than thofe to which they had been ac 
cuftomed ; they obtatnd, thro' fpecial Favour of our Kings, 
the Liberty of following the Homan Law, in Matters not 
determined by the Ordinances ; and tho' many Cuftoms that 
were different from the Upman Law. have been introduced 
among them, they are not very Qppofite, nor of very great 
Extent : Befides, thefe Cujloms ace only obferv'd in thofe 
Places where they were inttroduc'd-, artd none of thefe 
Provinces have any other Qmm<m hm but the Hgrnan. 
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But this is tftr(i\ihe Princes fpecial Grant ; for every oaf 
knows, conquer'd Nations can have no other Law but that 
of the Conqueror; niJr any Power to make, adopt, or even 
retain their own Laws,, without hts leave : From whence 
it mu (the. concluded >rth*t the Roman Law does not derive 
its Authority in thsfe. Erovinces from the Authors thereof; 
but from the Grant of our Princes, who have thought fit 
to indulge their Subjects the Ufe of it. It is the fame with 
Cufioms, which haxe flpt-tbe Force of Law in the other Pro- 
vinces, but by virtue of the Royal Authority, from whence 
they receive their Virtue. 

In the Provinces of the Written Law, OmtraSs, Wits, 
and all kind of Affairs, are intirely regulated according 
to the Roman Law : And altho* fome of them have been 
difmember'd from the Parliament of Bordeaux, and brought 
.under the Junfdidion of that of Pari, they have ftill hail 
their Law preferv'd ; and all Difputes relating to them, at 
tho' in the Parliament of Pari, are decided according to 
the Roman Laws. 

% The Cuftomary Country, is the Provinces where the Rf> 
man Law is not received as Law ; being governed by their 
own. particular Vfygejs, which in procefs of Time, were 
reduced into Writing, by the Authority of our Kings. 
They are, called Cuftomary, becaufe their Cufioms are their 
Common Law ; and .the Roman Law is confider'd by them, on* 
ly as written Reafon. 

■ In effed, the Roman Law not having been brought into 
thofe Provinces, till after a long time, was not adopted by 
them as a Law 9 which they were oblig'd to follow, but ad* 
mitted as written Reafon, to which they had recourfe, when 
their own Cufioms, and the Royal Ordinances were filent. 

. The Roman Law, notwithftanding, is of very great ufe in 
the Cuftomary Provinces.;, and the Study of it there, no lefs 
requifite for a Judge or Advocate, than in the Coun trey of 
the Written Law : For in Cafes omitted by their Cufioms or 
Ordinances, they are oblig'd to confult ana take their Mea* 
Aires from the Roman Law, in order to make their Deter* 
minations Juft and Equitable : So that Vis a Miftake to 
imagine, when the Ordinances and Cufioms have made no 
Provifion, the Judge may give what Sentence he pleafes • 
and betides, it is contrary to the Nature of Judgments,v/h\ch 
are to be governed by Certain and Uniform Rules ; and to 

tho 
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* ^"the Prk&ice of m*b} Agfes, as Well a* the Opinion of 1 orir 
hdfk Authors. 

Such tn Arbitrary way of proceeding Wduid introduce 
a dangerous Ignorant* into our Courts, and difconceirt die 
the whole Ju&catmre t And indeed,' to What can u*e mom 
toroperly have recobrie, thasti the Kvm*n Lavi, which is the 
fc«K Law of all wfcltgoviern'd Nations; and tine Light 
that informs our Underftandiog ; without which, our nam- 
fral Faculties in moft forts of Bwftiefs* Would be nothing tut 
Darfcnfefs and Corrfufiori : . Tfofctefbre, r Judge, ftioitld be 
wfeU ftock'd With Right Bgafon, \ mean* the fytom L**j 
-Which is rhe true Source thereof; , * 

The Judtdotis tkquite, one rfthe nioft Learned Inter- 
peters of our Citfhtoarf Law, fay* in his Preface eo the 
$ujtoms of toVJrawsr, " That the %**** JL**> ought only to 

* fce regarded as Rg ajffa ; He adds;, That the Romans e*cettt 
** both in dtfrffej, and making*- G**d: Labs, for Govern- 
•* big their People 4 h time of Peaicje r Arid therefore, we 
u ought to make ufe of them, in default of pur Ordinancd 
•**" arid Qitflwns* IWiich is alfotfre -Opinio* of AftrtMfr, ont 
tif our moft celebrated Lai^rs; who fays, " Thar wher* 
•* Cn/fc*/i has detertarin'd nothing; »*t & /«* ftkmbmc $ 

* Rgmanttm confugimm. •. \ ' .. 

Loyfcau, a very famOiis AuthCtfj* in his Treatjfe Upon 
"Forfeitures of Copy*hold Eftate^ fays, That the fbr**nL*fi 
is the . Qorkmon L^w of trance ; and it was a mattifti U 
Ifisrittvfe, That Cafes omitted toy the Vuftomi, ought, to b£ 
tiecidcd by the Roihah Law. So Hhat before the Cttftom of. 
'P*r*be extended to dthers/tye ought fir" ft to examine, it 
the Qufcftion be not decided by* the Rom*n Law. 

. M : .h Pretre fays, H That as the femperor Antoninus (&&; 

rU the Earth was gpvern'd by hU Lmt% and the Sea. by 

.** thofe of thfc llfyodianip as faf as they were not repogriaift 

*• to his 5 fo the Roman" Lab governs in France, When the 

*• Cuftoms and Ordinances are not contrary thereto. 

Charondik, in his Anjweri, tire famous Argcntre, fttA M; 

lgchrd, all fay, " We do not corifider the Roman La* as 

u an abfolute Law, which of Neeefiiry We are to obey j 

'* but we admit the Reafoh therein contained ; and be- 

44 caufe of its great Equity, make ufe of k in default of 

u t oviT'CuJh»s and Cbrfiniinccs, to govern our Determinate 

* * ons *ar far as our Vfagt <w31 aMow. . 

i— - Bdt 
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But befides the Solidity of the Principles, and Equity 
Xvhith is obferv'd to be in ill dife ftynan Law, and tram 
which it would be dangerous to deviate, there i* another 
Rfeafctt, that makes the StAidy of it abfolutely iifccefery 
even in the Cuftcmary Countries ; wbrch ii, that the ttymtm 
Lttto is univerfal, and comprehends the. Deetfien of *\mo{k 
tvety Cafe that tan p&ffibiy Arife ; whereas, the Mjgula*ion$ 
fcff the Ordinances and C uft orris y are confa'd to fo narrow a 
Coftipafs, that they .ate fearefc fufficient to determine one 
fourth of the "Cafes that arife : So that the Decifion of the 
reft, which are Without Cowiparifen far the greateft part* 
depend {abfolutely upon the Civil Law ; by which the 
Judges ought to ^tve their Dedfions, whe* it is confofroi- 
able with Equity and Reason 5 eMe it. would be ufelefo t^ 
Gblige Officers of Judicature to answer upon Urt^QucJticn^ 
befort thev can be admitted ; arid to qu*lifie themielves 
Vviththat science, if the Study thetttif would b6 of ooule 
to thfem, in the* Exfcrcife of theVr Employments, nor oW 
ftrv*d as Law in their ©etermiaarions. 

By ihe Ordinances* our Kings are. contented to lay.doton; 
general Rules for the Good Government of their Kingdom, 
to regulate the Power and Duty wf tbeit Officers, and cut 
toff the dilatory Ooucfes of the Law,- by prefcribiag certain 
Hufes for the Proceedings: So that the grbateft nart.nff 
the Ordinances, relate ffetfier to the maimer of Carrying on 
the Procefs, than the Decifion thereof. • 

Our Cujloms are almoft all limited, to particular Mausers* 
Xri which the Qnran Laxts take no cognisance ; as ¥*cfa 
Stlgnoral Rights, *e Cfcrtiftranky of Goods, between married 
tenons ; the Bfebt of Hfdevnftbn, tloblt and C%tjlV*ra\vi& 
fdme others. 

On the other Hand, the ^crnan L*# dire&s all Matters 
reflating to Contrails, Tutorfhifs, t^ftituiion to the firft &***; 
Obligations, Atlims, and a vaft Number of other Matters, 
which are either not.at all mention'd, Or very lightly touch'd. 
Upon in the Ordinances totid Cuftdtos, n , 

Befides, it cannot be deny'd, but that in the jMattors 
treated of both in the one and the 9ther, there are many 
Articles borrow'd, or in Imitation of the I{oman Laws 
From whence it follows, fliat neither the Cujloms nor Qrdi* 
fumees can be rightly Im&erftood, without the Help of the 
fymtn Law j in f efpefik of the Relation moft of them have 
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thereto. Therefore, all our French Lawyers have filTd rheif 
Commentaries, with Ityhan Laws, to fupport their own Opt* 
hions ; and it was not poifible for th6m to do otherwife, 
becaufe both Ordinances and Cuftoms, are for the moft pan 
takten from thofe Laws. 

It is alfo certain, the fymfc* Law is the Model by which 
the beft Ordinances of our Kings have been made j and to 
which, confequendv, recourfe muft be had for their Expla- 
nation. A tod, as they always em ploy 'd the ableft Men in 
that La#, to draw up their Ordinance*, 'tis no wonder they 
have fuch a RefcmhUnce of that which their Authors weri 
fofull of* - /.., 

It muft alfo be agreed, that our Cuftoms have b&en partly 
taken * frotn the Principles -of the tynan Law ; for in the 
Methbd they are at prefent, one may eafily obferve, they 
are nothing elfe but a Mixture of different Laws, which 
our Kings of the Fir/t f{aee fuffer d their Subjects to ufe, as 
thty faw bfcft* Now *mongft thefe, the Hjman Law was 
followed in many Particular** and all the reft had a great 
deal botrow'd from it ; from whence it is called, the Mo- 
ther of the Lorn : And our Interpreters have always made 
ufe of it in their Commentaries upon our Cuftoms, as the ori- 
!y Means to difcover their true Sence ; whether it be upon 
Account of the Footfteps of the R&nan Law, which are to 
be obferv'd in moft of them, or Exa&nefs of the Principles 
which is peculiar to it 

It muft then be agreed, that our Cuftoms havri been raked 
partly from it ; and that it is always made ufe of to inter- 
pret rherti : Wherefore, thofe who are aidft skill'd in xhi 
French L*w, confefe, that the greateft Part of our Cuftoms, 
are nothing elfe but Confirmations, Extenficns, Derogations, 
and [{eftriclions of the Upman Law ; to underftand which, a 
perfect Knowledge thereof is absolutely neceffary, in r*. 
gard our Cuftoms touch but very lighdy upon Matters deter- 
min*d by the Rpnm Law. 

For Inftance, the Cuftom of Paris fays, in Article 185. 
That ^Compenfatlon takes place in a clear and liquid Debt, of 
another' equally clear and liquid ; which agrees with the %p- 
man Law : But it does net treat of the &jfeftions that may 
arife tapon that Subjec^ All the Sixth Title of that very 
Cuftm treats of Prefcrip'tkns ; but there are a yaft Numb* t 
of gu*ftions whereof is makes no mention, and which muft 
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W decided by th$ Roman Law. And if we obferv$, thofe 
who were employed in reducing or reformitfg our Cuftoms, 
n&e Seated at large of thofe Matters only, which are. 
unknown to the Roman Law ; taking very little notice of 
what is decided therein : By that means, pointing out. 
to us 9 that we are to look for the Decifiori thereof in the 
Upmjn Law. 

The fam^ Obfervation holds good in the Ordinances; 
when they fpeak of Matters decided by the Rpman Law* 
lis only Enpajfant: For Example, the Ordinance of Lewis 
the Twelfth, of the Month pf $uij 9 1 5 10. mentions the 
Caufes of Restitution introduced by the Civil Law ; but gived 
ho Explanation thereof, which we are to look fof there : 
And indeed, jf Reftitutiois to the Firsl State, are the mere 
Invention pf thfe Roman Laws, Why fhoiild we not have re«r 
courfe to the fame in Matters of this kind ; fince it would 
be often injpoffiblfc to decide them as we ought, if wfe va- 
ry'd from them ? ■ , 

*Tis true, as I havfc taken notice in another Place; oW 
Kings in this Cafe, order us to feek our Remedy by Royal 
Letters ; but they do not require the Judge to obey them; 
without Cognizance of the Caufe, unlefs the tiathage fugge- 
fted, upotx which tlie faid Letters werfe granted, appears v£- 
ry plain* iiit pfav, what Damage? Why the vefy fame 
that is deduc d afia prdHounc'd by the Roman Laws; 

There was formerly a Famous DifputS bfctwfceri Mf . £*. 
ier Lifei irid Mr. dhriftofbef de Thou, concerning the Au-. 
thority of, the toman Law, in the Cuftoniarj Cdiintries o£ 
France : The fitft iH^intajn d; it ought to be receiv'd as 
tommon Law, where the Cuftoms were filent ; ; and that the 
defeft of a Local Cuftom, ought not to be othtrwifg fup- 
ply'd. tin the contrary, the other was of Opinion, that the 
Rpniari Law pugljt to have ho other Force than as! Wtfttek 
Rcafon, which might be follpw'd, or not, ,£s ivats convenient ; 
and that for want of a Decifion of any Cafe, recourfe was 
to be had, father to the Neighbouring Ctiftomi thinf to thti 
jUman Law. * * „ > • 

But to fpeik impartially; ihli w& a Qiieftlori rather i: 
Ixrat the Name than xh€ Thing it felf ; finc£ Reafin is the 
Soul of the Ldti, and the Rule of all determinations, : $0 
that altho' the Rpnidtl Liw w£r« nofr to MS f egafded Irf tHe 
Qufttmart G«mitri^ & a Law td wh^h W# Were abfolote v 
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oblig'd to fubmit ; if it be receiv'd as a Rule to guide our 
Judgments, does it not follow, that a Judge ought to ha\e 






recourfe thereto, fo far as it \\ agreeable to Equity; and 
may ferve to determine the Dilpute in Hand ? 

As to the Queftion,wrrefherupon failure of the Cuftcm of a 
Place, we fhould have recourfe to Neighbouring Cuftoms, 
or to the fyman Law, I think there is a Medium to be ob- 
ferv'd therein : In Matters that are merely Gujiomary, the 
Neighbouring Cuftoms or that of Pari* may be confulted j 
but "in fuch as are dire&ly deriv'd from the t\oman Law, 
there can be no difficulty in the Cuftomary Countries to have 
•recourfe to the Civil Law ; not as the Common Law, fince it 
is not fo in thofe Parts of France, but as Written Bgafon, 
and as the Opinions of the moft Learned andWifeftMen that 
ever liv'd ; to whofe Judgments that Deference is due. 

Thus, as the Upman Law treats 6f abundance of Matters, 
not at all cr but very lightly mentioned in our Cuftoms, 
we may well fay, that in fuch Matters the Upman Law is 
the Common Law of the Cuftomary parts of France ; but im- 
properly, becaufe the Judges are not oblig'd abfolutely to 
follow ir ; and if they do, Vis thro* Heafon and not Nf- 
ctffity : Which has made Brodeau fay, in his Preface to the 
Cuftoms of Paris, " That the Cuftom of Paris is not eafily ex- 
" tended", to 'others, in Matters that have their Original 
" and Foundation in the French Law, or partake of the 
Common or VnlverJaLLaw : Such as the Formality in ma- 
king of iVllls, the Legitime, and others of the fame Na- 
ture, not thoroughly difcufs'd by our Cuftoms j in which 
Cafe, this Author fays, recourfe muft be had to the ity- 
** man Law. 

We may alfo fay, that our Cuftoms, out of their own Du 
ftritts, are not properly the Common Law of the Cuftomary 
Pairs of France, in Cuftomary Matters ; efpecially in the 
Neighbouring Provinces: Nor^ are the Judges abfolutely 
.pbligd to make it the Rule of their Determinations, in Cafes 
thr.r are emitted by the Cuftoms of the Place, for any other 
Rer.fon, th n that the Proximity of Places,, and near Scitud- 
ens and Climates, naturally produce a Similitude of Inclinati- 
ons and Manners. . 



Let 



a 
it 

a 



V 



fl 



The Dettetal Sixpst-tpecuh explain J. ttj 

Let us therefore conclude, that as to Matters of the ij?- 
**an Law, tbo', from wjiat we have faid before, the Judges 
are not abfolutely oblig'd to make it their Guide ; nei- 
ther ought they to deviate from it, when it agrees with 
Reafon and Equity : For not to make ufe of it as a Common 
Law, to fupply the Defe&s of the Municipal L4#s, would 
be to leave moft Caufes undecided ; and by that means, 
intrdouce a jrim! of ambulatory and fluctuating Juftice. 
A more proper OcCafion, doubdef^ could not offer, to 
,&t forth the Excellence of the fyman Laws, and the Neceffity 
all Judges and Advocates are under to make themfelves Ma- 
ilers thereof, even in the Cujtpmarj Countries s but thii 
Subjedfc de&rves a feparate Treatife, wherefore I fliall 
make a particular Chapter of it, after having explain d 
the Decretal Sufer-Jpecula, titula DeCretalium Priyileaiis 5 and 
the Sixty ninth Article of the Ordonuance of Blots. ¥ 
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CHAP. XXVII. 

The Decretal Super-ipecula explain d. 

AS fbme have upon very (lender ^founds advanc'd, tha! 
teaching of the Civil La& >publickly in the Oniverfity 
of Paris, was prohibited for a confiderable Time j {thought 
it would be proper to fliew they are miftaken, and that 
the Publick Exescife of the Stqdy of the fyman Ldw, was 
never difcontlnu'd in this Chief Univerfity of the Kingdom ; 
either after the Decretal Superjpecula, or even after the Or* 
donnance oi Hois: This was a Point that feem'd to cbal* 
lenge a Place in this "Work 5 wherein I proposed to in* 
fert every thing that any ways regarded the Hiftory of the 
tinman Law, arwd fully fatisfie the Curiolity of the Reader in 
that particular. 
- No fooner were the PandeBs difcover'd, than they were 
admired by all. Nations; and from that time, the Law com* 
pos'd by JuftinUn has been publickly profefs'cf in the City 
of Paris. 
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Irnerus was the Firft, who read Publick Ledhires upon ic 
at Bologna in Italy ; from which Place, abundance of Lawyers 
difpers'd themfelves all over Europe. 

In France, it was firft taught at Paris ; where, about the 
fame Time, there appeared Three Great Men, who redue'd 
the Study of Three of the moft ufeful Sciences into a cer- 
tain Method 5 w{. Peter Lombart, theology ; Oration, the 
Canon-Lave ; and Peter Comeftor, or the Eater, the Sacred 
Hifiory : All thefe Sciences were greatly encourag'd in that 
Capital City, from their firft Appearance • and probably, 
were the Occafion of founding the Univerfity of Pari, 

So that notwithftanding there can be no AS produe'd be- 
fore the Year n 99, from whence the Incoi^oration of 
DoRors into a Community in this City may be prov'd ; it can- 
not be dfebted, but thefe Sciences were long before culti- 
vated, ana even from the Time of Lewis leGros, who .began 
his Reign in 1108. 

Jifrftri, Chaplain to Philip the \Auguft, remarks, that in 
his Time, the Number of Learned Men was greater than 
ever it had been, either in s\ome, Athens, Alexandria or 
Egypt, which were the moft famous Theatres of Learning ; 
as he mentions the Civil Law, we may conclude, not only 
that, but the Canon Law, was allow a by the Prince to be 
taught in the Univerfity of Paris* from the Time of its 
Foundation. 

Kay, the Civil Law had more Students than any other 
Science ; for not only the Laity, but abundance of Church- 
men followed it with great Application : The Truth is, 
moft of the Ecclefiafticks and Religious Perfons, left the 
Study of Divinity and the Canon Law, to follow either the 
Gvil Law or Phyfick> ; under pretence of <jualifying them* 
felves to manage the Affairs of their refpe&ive Societies, or 
the better to help and adminifter to the Sick ; but they 
were often reproach'd with Infincerity, and told that it was 
a Worldly View or Self-Intereft, or a vain Affe&arion of 
Reputation, that made them fo diligent in the Study of 
prophane Sciences. 

To put a Stop to this Irregularity, which daily increased, 
the Council of Tours, where Alexander III. prefided, in the 
Year 1 16%. made an Order, That no profefs'd Religious Per/on f 
fhould leave the Convent he helmed to, with a Dcfign of Study- 
ing either Law or Phyfick ; which Decifion 6i the Eighth 
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Canon of that Council, is reported under the Title Ne C/e* 
rid vel Monachi fecularibus negotiisfe immifceunt. 

After that, Pope Honorius HI. thinking himfelf oblig'd 
to renew that Prohibition, in the Fourth Year of his P*- 
pacy, which was in nip, made that famous Decretal begin- 
ning with thefe Words, Super-fpecula. 

The Drift of this Bpiftle, was to encourage the Regulars 
and other Ecclefiaftical Perfons, tp read the Holy Scriptures, 
being, asflie fame Pope often hints, the Study which beft 
fuited their Profeflion 5 but as it relates to Three Points, < 
which are divided into Co many different Titles, in the De- 
cretal of Gregory IX. the Sence oiks Author has been in fome 
meafure mifapply'd. 

The firft Article 9 which is in the laft Chapter of the Decretal 
Titulo ne Clerici vel Monachi fecularibus negot. fe immifceant, 
orders, in explaining the Council of Tours, That the B/- 
fhops fliould declare fuch Religious Perfons as ftudy'd Law 
and Phyfick, in their refpe&ive Diocelfes, to ftand Excom- 
municated $ and it extends the Penalties appointed by the 
Council of Tours, to Arch-Deacons, Deans, Curates, Provofts, 
Chanters, and other Clerks belonging to any Chapter, and 
even to Priefts. 

In the Second Part, which is reported in the laft Chap. 
ter of the Decretal Titulo de Magiftris, Honorius orders, That 
in purfuance of the Decree 4f the General Council, that is, 
the Fourth Lateran Council, there fliould be in every Me- 
tropolitan Church a Profeffor, of Divinity, with a Salary equal 
to a Prebend, to inftru& the Poor Oerkj in that Science. 

And to the End that fuch Ecclefiafticks might not be taken 
off from that Study, by following the Secular Laws, the Third 
Pan of the Bpiftle 9 which is the famous Chapter Super-Jpecula 
z%. Extra de Privileging prohibits the Study of the Laws in 
the City of Paris, and adjacent Places^ 

If this Epiftle had been preferv'd in it natural order, in 
the Decretals of Gregory IX. the Author's Intention by this 
laft Article, had been eafily underftood, by the Coherence 
thereof with the preceding Parts ; which, is calculated on* 
ly to regulate the Study of Churchmen. 

But the Compiler, having divided this Cbnftitut(on into 
feverai Articles, according to the different Matters to which, 
in his Judgment, they relate, it has happen'd that the latter 
Parr, which in reality refpe&s Ecclefiaftical Perfons only, 
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being feparately "taken, pafles upon the World for a general 
Prohibition, including all Ranks of K4en. 

For how is it poffible, if it beconfider'd as belonging to the 
Firft Part of the becretat, not to perceive it no otherwife re* 
gards the Civil Law, than* by extending the Prohibitions of 
the Council of Tours, which reach only the Religious, to all 
Eccleji/rjlicks in general, from applying themfelves to this 
Study, to the negled of ihofe Sciences which feemto be their 
proper Bufinefs : And the Reafon why &ofe of Paris art 
mention *d, is only becaiife the Sciences nourifli'd moft there 
at that Time. 

Befides, the Reafon of this DecretaPs mentioning the 
Univerfity of Paris, was, becaufe it was then the only one 
in Prance ; for that at Tholoufe, which comes next to it in 
Antiquity, was not founded till tago; Eleven Years a£ 
ter the Promulgatioti of this Conftimim 5 and all the reft 
(Jnce the Year i?oo f 

We have, befides, fubftantial Proofs to {hew, that this 
Decretal, in /the Article Superjpecula, was only intended a* 
gainft Eccleliaftical Perfons. 

For, the Pope, having no Temfofal JnrifiiRibn within ano- 
ther Prince's Dominions, how gould his Prohibitions to read 
or ftudy the tivil Law, extend to any other than Etcttfiajtitk** 
The Diftindhon which the Lah of God makes between the 
Temporal and Spiritual r Pow er, fhews evidently, that fuch a 
Prohibition would have been an open Invafion of the Royal 
Authority. 

Befides, how could fuch a Decree be regifter'd in th^ 
Reign of a Prince fo powferful arid tender in ; thofe Matters 
as Philip the Augujf; Every Body knows, that ail Bull 
and Conjlitutions from the &oly Set, even thofe that relate to 
Ecctefiaftical Matters, as well as the Regulations of General 
Councils, are of no force in this Kingdom ~till they have been 
duly confirm 'd in Parliament, in purfuance of his Majefty's 
Letters Patents. * 

But to remove this Difficulty, 'tis pretended, that Pope 
ftonoriys had not made this Prohibition, bfit at the Requeft 
pf Philip the Augufi, forafirtuch as the Sovereignty of the Kings 
pf France feem'd to be dimtnifh'd, by Reading the Civil 

Law in the Umverfity of pgrjr t 

To 



The Decretal Super-fpecuia explain J. 119 

^ To this it is anfwer'd, if the King had been of that Opi- 
nion, he needed not the Pope's Afiiftance, to make fuch a 
Prohibition, which was absolutely in his own Power. 

Befides, is it likely the Pope would excommunicare all 
the Laity, for Difobedience in a Matter that is neither of 
a Spiritual or Criminal Nature ; efpecially fince that Punifh- 
inent is referv'd for the moft heinous Crinles ? 

The Pope therefore^ could not give this Prohibition in 
Pdtrx, foT any other than the Religious and Ecclefiafticai 
Perfons, whofe Duty it is, to make the Holy Scriptures and 
the Canon Law their principal Study, in order to acquit 
themfelves worthily in their refpe&ive Stations. 

As the Matter in Queftion was of great Importance, 
being to recal them to the Study of Divinity and of the Ca+ 
nons, which they had forfaken for Phyfick. or the Civil Law ; 
it was neceflary for that End to make ule of all the Seve- 
rity -of Ecclefiaftical Penalties: But fince the Churchmen 
betook themfelves of their own accord, to the Study of thofe 
Scieftces which ought to have the Preference with Them, 
our v Divines have been fo far from difcouraging them to 
Study the Civil Law, that they have exhorted them to it, as 
& part of Learning which might not only be of greatufeto 
them, in examining Cafes of Conscience, but alfo in under- 
ftanding many of the Canons. 

' We need only read the Inscription of the Decree Super- 
jpecttla, and join its Conclufion to the Beginning, to be 
convine'd, that the Pope never intended his Prohibition 
fliould extend to the Laity. It cannot* be deny'd, that the 
Pope's Epiftles, as well as Letters and s\efiripts of Princes, 
which are iffu'd for the Explanation or Ettablifhing any 
thing, are generally dire&ed to thofe who are to look after 
the Execution, or arie otherwife concem'd : From whence 
it follows, that if it had been the Pope's Intentions to oblige 
all Orders of Men by this Decree to abftain.from reading the 
Civil Law at Paris, He would have directed it either to the 
KJng or the Magiftracy, who could have infore'd the Execu- 
tion of it among the Laity ; or elfe to the Regent Doctors 
who might have done it in their Schools ; yet it is addrefs'd 
to the Chapter of the Church of Paris, and other Prelates 
dwelling there, as Concim, Granius, and the Jtyman Gorrcftors 
report. 
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This Direction is to thofc only, who had Jurifdi<9ioi| 
pvcr the Priefts and Monks ; and were themfelvcs under 
an Obligation of obferving the Prohibition, as well as mar 
king others do it j for the Word PreUte here, fignifies not 
pnly Bifhops, but regular Ahbats, Deans, Provefts, and all 
pthers vfrho had Spiritual JmfdiBion. 

Nor is it lefs manifeft/from the Body of this Bfiftle,Azt 
this Decree relates only to Heligioys Per/ons and Priefts, if it 
be laid altogether, and the latter compared with the former 
Parts ; which is a Rule the Lawyers prefcribe for interpre- 
ting all Laws : In Aiort, to understand the true Meaning of 
it, it muft not be taken by Scraps and Pieces, but confider'd 
}ntire, and in the Literal Coherence pne Pan has with 
fhe other ; by which means, it will foon be difcoverVl* that 

She Decree relates only to Ecdefiaftical Perfons, and that the 
atter Pan thereof cannot be extended to thp Laity. 

The Motive alfo of the other Cenftitution, is another Ar- 
gument to (hew, that the Defign of it ifras to regulate the 
Study of the EccUfiafticks ; the Pope alledging no other 
j^eafon for his making it, than to encourage the Study of 
fhe Hfoly Serif tureu 

Now, merhink's, it cannot be pretended that his Intention 
yvas to kriake the Scriptures the only Objeft of the S&jdy of 
fhel-aity of Paris. 

tfis obje&ed, jhat the Terms of this Omftitutim arc Ge« 
neral, and enjojn Ne quifquam, That no Perfon whatfbeve? 
ihould prpfume to 'Teach or hear the Civil Law read at Paris. 
To this it is aflfwprd, that Verha inteKgenda, funt frofub- 
je8a materia ; Thus the Tfrms, Nullut, Hyif4H<ty+ Q****U 
"Sec. tho* they feem General, and to comprehend all kind 
of Perfons and flaces, ace heverthelefs to be understood 
conditionally,' and with fueh Reftri&ions as Reafon and 
tircumftances require : This is a Rule which the L**\ 
tfi£mfelyes teach. Nqw amongft thefe Conditions, the moft 
hecpflary, is, that thbfe who are comprehended in any 
jprnr or Ordinance, Should be fuMed to the Jurifduftion of 
fcini tHat'makes it ; aqd in that Point which the Cenftitutm 
goes upon j For no Man i$ oblig-d to obey another, who 
corpmainds 'a thing out of bis oym Diftrift, or for which he 
has no competent Bower* from whence it follows, that 
jy h$n the f ope faid fie quifquam frefumat, His Intention by 
thofe Geqeral Terms, was only to bind all Ecclefiaftic*! 
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perfons mention'd in the former Part of his Epiftle, and 
oyer whom only he could exercife his Authority in that 
particular. 

Let us now fee if this Decree was ever obferv'd in re- 
fp£& of thp Laity, and whether the Prohibition it contains 
of teaching the Civil Law publickly at Paris, was put in 
Execution ; for every one knows that the Pope's Decrees 
have not the Force of Laws amongft us, till they are author 
riz'd by Vfage, having firft been duly accepted and regiiter'd. 

Higwdt who was a Cotemporary Author, and out-Hv'd 
Philip the Augujl, proves, that in his Time* the Civil Law 
was not only allow'd by the King to be taught at Pari, as 
well as other Sciences, but with extraordinary Privileges. 

We find in Hiftory, that the DoHors and Scholars of the 
Univerfity of Paris 9 having had fome Difguft given them 
by the Townfinens infringing their Privileges, in the Begin- 
ning of the Reign of Su Lewis, difpers 'd themselves into 
feveral Places both in France and the neighbouring Coun- 
tries. Pope Gregory the Ninth, who (bought it neceflary tQ 
preferve the Univerfity of Paris, contrived, in Conjunction 
with St. Lewis, to induce the greatety part of thofe Doctors 
to return to Paris, in the Year 1131 ; and amongft the reft, 
the Erofeflbrs of the Civil Law. [Videndus Navigius Berth 
Guide in Chro. Upm. Pontif. (3 Gregorium IX, in Eft ft. ad 
fiaynaldum in jLnnal. Ecclef. aiann. % 2 z8, & 1231.3 

Several Author* make mention of an Oath of Fidelity ta- 
ken to Queen Blanche, Mother of St. Lewis, as Regent, by 
the Univerfity \pf Paris ; and particularly, by the DcSors of 
Law, and BatcheBors, who under them read the Decretals or 
the Civil Law : This w^s in the Year 1251, and consequent- 
ly, Thirty t$vo Years after the Publication of Pope Gregorys 
Decretals, and fo after his Death. .^ 

The Statutes of the faculties of J^aw. at Paris, prove alfo, 
that the Decretal Super Jpecula did not all interrupt the Study 
of the Civil Law in that faculty ; thej were made in the 
Year 1396, whid) was the Eleventh of Philip the Handfome, 
and reriew'd upbq reforming that Univerfity, a loog time 
after. 

It appears by theft new Statutes, there were at that time 
Batcbellors in the Civil as well as the pi*0{i Law, and they 
prefcribe the fame Rules for both. 

Jhe 4pcie m ^egifter $ of the Dearies q( $$ fymt Faculty 

t^ke 
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take notice of the Names of thofe who were Graduates in 
Jure Canonico tantum y velin Legibus tantum, feu in JureGvit£ 9 
tut in utroaue Jure. Several old Acquittances of the Monks 
of St. John de Lateran (hew, that they received from the 
Vacuity the Annual Stipend allow'd them for faying Mafs in 
their Church. 

All our Regiftcrs teftifie,that fince the Decretal Super-jpecul* f 
there have been continually Publi^k Lectures of Civil and 
Canon Law in out Faculty ; and the Names of fuch as 
underwent thofe Laborious Fun&ions being regifter 'd, we 
may eafily obferve, the greateft part of them have been Per- 
fons remarkable for their Birth, Perfonal Merit, as well as 

freat Offices to which they were advanced. The great 
lumber of them will not allow me to give an Account of 
all ; but fome I (hall take notice of. 

In our firft Regifter, amongft others, we find the Name 
6f Miles de Irliers f who was CounfeUor to the Parliament, 
Arch-Deacon, and at length, in 145 9, made Bijbop of Cbartres ; 
of John CourceBcs, CounfeUor to the Parliament, Canon and Arch- 
Deacon of Jofas, in the Church of Paris ; of Martin dcFrefnes 
alfo, CounfeUor in the Parliament of Fork. 
* In the fecond Regifter, amongft others, we have the 
Names of Amboife de Cambray, Matter of I{eauesls, Son of 
Adam de. Cambray f Firft-Prefident, who was employ'd by 
Lewis the Eleventh in feveral Embaffies ; of Nicholas de 
Canty, Precentor of Amiens ; of James Juvius, John du Plais, 

?hhn Picard and Robert Lutter, all Four CounfeUors in the Par- 
iament of Paris ; and of John Seguyer, who in the Year 1480, 
was made CounfeUor of the Parliament oiTholoufe. The fame 
Regifter has alfo the Names of Hubert Gaguin, afterwards 
Firft-Prefident ^offyguard de laVaquerie, alio Firft-Prefident; 
of Claudius de HangeSt, CounfeUor in the Parliament of Paris ; 
and of Nicholas dOrigny, Canpnof Troyes, and Prefident of the 
Parliament. 

In the third Regifter, among other Hegerit-DoBors, are 
Martial Galiciere, Arch* Deacon o(Meaux 9 Canon of Paris, and 
Prefident of the Parliament ia 1525 ; Peter Parpas, CounfeUor ; 
afterwards Prefident of the 1 Great Council ; Philip le Boindre, 
CounfeUor; Peter le Clerc, Embajfador of Francis I. at the 
Council of Trent-. Thefe laft were Collegues with John He- 
buffe, John Quintin 9 John Vadel, and for fome time of An* 
thony le Conte, all famous Men in the Profeflion of the Law. 

Befides 
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Beiides thefe, there were feveral v other Regtttt DoBm, 
*?ho were Counjettors irt th* Parliament, and *vhofe Name* 
arc fee down in the Regifrer* as Francis de MariBac, Wil- 
liam de Boucherat, ChnrUs le Fevre, Anthony ie CSrfef , and 
many others. 

"We learn frpm the fame Regifters* that-M. Henry de 
JAefmes, Deputy to one of the Regent Doctors, read Ledhires 
in the Schools upon Juftinian^ Inftitutes, in the Year I J51 ; 
and that in the Year 15 56", M. Jcbn Chevalier, who was 'af- 
terward^ Firfl>Prefident fcf the Court of Aids, read Le&ur«s 
there publickly, fcpon the Title De Aftionlbut ; having firft 
difputed, in order to be* made Pepmy to M. Piter le Oeri 9 
Regent- Doftor. 

And if fyntt and Cmftantinopte have Lawyers, whofe Pro- 
feffions were adorn 'd with the moft Eminent Offices of tfefe 
Empire, fuch as Cmjkl, Governor of die City, M after of the 
Hbu/bold, Treafurer or Chancellor 5 The Faculty df Law at Ps» 
fix, can«alfo among its Profeffors, boaft'fefa great Num bet 
of IlluftriOus Perfons ; not only by their Science, but the 
moft eminent Employments of the Long Robe, to which 
they have been advane'd thro* their Merit, and fitl'd the fame 
with fingiikf Capacity and-Diftin&ion. But, if on one hand 
the Law was honour'd by the Dignity of thofe Magijbratet 
who taught it, on the other, the Splendor they added to the 
Profeflion, did them no lefs Honour ; being an infallible 
Token of their Application, Merit, and Capacity. 

We have many other Proofs, that notwithftanding the 
Decree Sufer-Jpecula, the Civil Law has been always publickly 
taught in the Faculty of Paris, 

Boucbet, in his Book call'd The French Law- Library, under 
the Word Vniverjity, -mentions an Order or Letter^ written 
by the Rector of the Uritverfity of Paris, Ncvemb. zz. 141 o. 
Directed and Signify'd to the s\egents and Deputies of the 
Univerfity ; in which the Names cf all the Licentiates, ei- 
ther in th t\ Canon or Civil Law are exprefsly fet down. 

In the third Regifter of the Faculty, there are Two Or- 
ders of the Court, one dated the Firft of July, 154.2, the 
other the Firft of September, 1 547. to forbid the Printing of 
any Books in Paris without Licence; in which, the Right 
of JJcenfing and Approving Civil and Canon Law-Books, is 
granted to the bean of the Faculty of Law, as that of Divu 
nity and Pkyjicl^, was given to |hg Profeflbrs of thofe Sci- 
ences j 
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enccs ; and that of Grammar, to the HeRor ; , which has 
been fince put in Execution, and renew'd on feveral Occa- 
fions. Now if the Civil Law had not been publickly taught 
Jnthe Schools at Pari, could fuch a Knowledge of the Civil 
La*, as was neceflary to pafs a true Judgment upon the 
Books that treat of that Subject, have been reafonably re- 
quir'd ? 

All that has been before laid, makes it fully appear, that 
til! the Publifhing the Ordinance of Blois, the Civil Law was 
ever taught in the Faculty of fans ; and therefore, it wi|l 
be needlefs to add any other Proofs : It may' not be amifs, 
however, to confult the Note mad? by M.Charles Du Moulin, 
upon the Article 273, of the Ancient Cufiom of Orleans j 
Kffaffe, in traSatu *hminat. Qu*ft- 5* NHw. 1 5. & feq. Pa. 
fyuicr, in his Kfchercbes, Book 9. . Chap. 3 5. and 37. and 
JM- Cafimuve, in his Treatife of Franl(aloid, Book 1 • Chap. 5. 

As to wljat remains, it will be no difficult Matter to 
prove, notwithftanding the Ordinance of Blois, jhe Civil 
Lav has been continually read at Paris ; which ftaU be the 
Subject of the following Chapter. 



CHAP. XXVIIL 

The Sixty ninth Article of the Ordonnanee of 

Blois explain J. 

HPHE Ordonnanee of Bids, publifli'd in May, 1579, was 
■*• was drawn up by the Journal of the States, two Years be* 
fore : In the Minutes by which that Ordonnanee was form'd, 
there was no mention of prohibiting the Study of the Civil 
Lam in the Faculty of Paris; yet, the Enemies of the Faculty, 
have had the Dexterity to get the Sixty ninth Article inferr- 
ed, which forbids the Hfgent-DoBort of the Faculty of La* 
at Faris, to read, or confer Degrees in the Civil Law. 

Let us briefly examine the Manner and Reafons upon 
which that Prohibition was grounded, and then fee if the 
Ordonnanee of Blois has been put in Execution in that particular. 
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I have juft now faid, there was no fuch thing mention'd 
in the Minutes from which that Ordotinance was taken ; but 
(here is fomething more in it; for that Prohibition was 
made without any Examination or Cognizance of the Caufe, 
and even without hearing the Parties concern *d.. 

This Article which was not touched upon in the AJJhnbly 
of the States, v/zs afterwards added to the Ordonnance by the 
Chancellor Chiverny, to * favour the City of Orleans, where 
he was Governor and had a great Eftate ; this is a Fad re- 
lated by feveral Authors, and not at all unlikely. 

The Pretence for making this 0rdonn4nee f was die Deeretdt 
of Honorius before fpoken of, to which it was hinted, Obe- 
dience ought to be paid. 

And to give this Article the Colour of a Reafin of State, 
it was laid down for a Principle, that it was the King's 
Intereft to forbid the teaching of the fyman Laws, in his 
Capital City of Paris; becaufe it tacitly infer'dthe Empire's 
Superiority over the Kingdom of France ; which is abfolute* 
ly independant of any other : Their Argument run thus, 
The Civil Law is the Work of the Roman Emperors, there* 
fore, it cannot be admitted, without acknowledging in 
fome meafure,. that the Crown of France, which the King 
holds of God only, and his Sword, is a Dependant of 
the Empire, as a Superior Power. 
If the Parties concerned had been call'd upon, this Obje- 
ction would have been eafily remov'd, by a very plain and 
natural Anfwer, which is, that the allowing the Civil Law 
to be read at Paris, derogates no more from the King's Sove- 
reignty, than the Fermimon of reading it in any other Place 
of the Kingdom. 

And indeed, what appearance is there, that the Sovereignty 
of a Prince fhould be in the leaft diminifh'd, by adopang 
the Laws of another Sovereign Prince, or giving his Sub* 
je&s leave^ to follow and make ufe of thofe Laws ? 

Our Kings, by approving the Roman Laws, have made 
them their own, as the lemons- did the Laws of Rhodes, in 
Maritime Affairs ; and can it be faid,' that the Roman Em- 
perors fubmitted to that Ifland, becauic they adopted fome 
of their Law* ? 
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The Book of Fiefs, which is generally thought to be the 
Compofition of feme Lombard DoBors, pais neverthelefs fotf 
Law all over Europe, when Cuftomis not Contrary to it, ytt 
no one ever concluded from thence, that all Chriftendooi 
was fubjed to the Princes of Lombardy. 

'Tis welt known, the Kings of Poland and Denmark, fiif. 
fer their Subje<fts to make ufe of the Upman Lams, and that 
they are oblig'd to follow them, when their own Municipal 
Laws are defective ; the fame are alfo taught in their Uni- 
fities of Cracow and Copenhagen, yet they were never under 
any Apprehenfion, that this Permiflion would blemifli their 
Sovereignty in the lead Degree. ; 

Has the Twr^//fe Emperor dimini(h*4 his, by (ubmitting 
to the Deeifion of the Upman Laws x when the Alcoran is filentL 
And <fo fo many *>ther Princes, who were never fubje& to the 
Hom/tns, or withdrew themfelves from their Obedience, 
Sill become Dependant* of Home, by obferving the Laws 
frtade there! ? No certainly j the voluntary Deference 
which thev fhew them, is not an Eflfedk of their De» 
pendance, but of their Reafon, which -leads them to make 
choice of foch laws, as they could not reje&, without Gray- 
ing at the fame time from Equity and Right Reafon : And 
the Truth is, the fyman Law is now, not the Law « of any 
particular People, l?ut a General artd Common Law, which, 
from the Deftru&ion of the Hpman Empire, has ever been 
regarded by all well- governed Nations, as a Natural Law, 
and a Law of ^atSms, which cdnfequently ought to be uni- 
verfal. 

Thefe are the Reafbns, why after the Deftru&ion of the 
^pman Empire, their Laws, inftead of lofing their Authori* 
ty, fpread themfelves all over Europe, and moft Nations were 
proud 'of following them. 

The King of France therefore, who is a Monarch in his 
own Kingdom, and inverted' with all Imperial ^rivi* 
leges, does in no. meafure fubmitto the Empire, by-fuffer- 
ing the Civil Law to be taught, and his Subje&s to make 
ufe of it : * There is only one Obfervatioft to .be made oh 
this particular, which is, that in France the Nullities of the 
Gvil Law are not allow'd ; that is, when the Hpman Law an- 
nuls' a Contract, by any Remedy or Benefit introdue'd by 
the Equity thereof, the Judges cannot pronounce Sentence 
upon tha; Nullity, unlefs the Party has firft obtained Letters 

from 
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from the Prince for that Purpofe, in token of not acknow- 
ledging the Upman Emperor's Authority ; whereas they may 
{Tonounce definitively without fuch Letters, when the Nul< 
ity proceeds from the Ordonnances or Cuftoms : So that when 
we fay, the ways of Nullity are not admitted in France; it is 
for the Reafon aforefaid, to be underftood only of Uich a* 
have their Foundation in the Civil Law. 

But it may be fa id, the Civil Law is not receiv'd as Law 
all over France ; 'tis true, yet this i$ no Reafon why it 
fhould not be taught there : Do thofe Nations of Europe, 
wKich follow it onta when their own Laws are defe&ive, 
fuffer any other Law p be taught in their Univerfities ? And 
is it not a Rule among many of them, not to admit any 
one to be a Judge or Advocate, before he is a Doftor or Li* 
centiate in the Civil Law ? * So true it is, that this Law is 
every where look'd upon as the perfeft Model of all good 
Laws, and Source of all good Principles. 

Betides, the Decretals are not admitted as Laws amongft 
us, till Cuftom has given them that Authority ; and when 
they are not repugnant to the Liberties of the Galilean 
Church, nor to our particular Cuftoms ; yet, there is no 
Univerfity in the Kingdom, wherein there are not Publick 
Ledhires upon them. 

Thus, as the Prohibition of reading the Civil Law pul> 
lickly at Paris, contain'd in the Ordonnatice of Blots, is a* 
gainft all Rule, 'tis no wonder if it never was obey 'd ; nor 
has it hinder'd the Hcgent-DoBors of the Faculty, to continue 
their Explanations of the Inftitutes, and other parts of that 
Law ; and to admit the Licentiates of the Faculty of Pari, to 
be Judges and Advocates, as they were before the Ordonnance 
of Blots came out. 

The truth of this is fufficiently made out, not only fly the 
Hiftorians of that time, but by the Statutes of the Faculty, 
which were reformed by Commijfaries appointed by Henry IV. 
in 1598, and ratify'd in Parliament the Year following. 

Thefe Statutes begin with an Encomium of the Faculty, 
which is called, The Seminary of Perfons defign'd to fill the 
moft eminent Employments both in Church and State ; the 
Words are thefe, Juris Canonici fchola adhac ufque tempora f*> 
minarium honeftijftmorum bominum, ad Ecclefiafticos gradus (& 
Hgipublica munia, tarn Ecclejiafiica quam facularia promoven* 
dcrum exjiitit, &c» 
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The Fifth Article of thefe Statutes provides, That all nei? 
Scholars in the Faculty, fhall begin their Studies of tfce Ci- 
vil and Canon Law, by reading the Inftitutes ; and learn by 
heart the Rpbrkkt of both Laws. Prolyva, i leQione tS audi- 
tion* Jnftitnthnum & Gmonici& Gvili Juris ftudium exordia* 
tut dc fedulam operant in to cotocet, ut utriufytie Juris titulos 
tnenwritcr teneat* ; . 

Another Argument, and a very good one, might be ad- 
ded to all thefe Proofs, which is, that the Faculty's Power of 
teaching the Civil Law at Paris, has never been caH'd in 
queftion ; from whence it follows* that it ought never to 
have been depriv'd of that Power : mt whoever has the 
leaft Tin&ure of the Canon Law, wi II eafily, judge of the 
bripoffibility of undemanding it tightly, without the Affi- 
ffance of the Civil Law. Indeed, as they are the two Eyes 
of Politick and Judiciary Prudence, the Strength of both 
ought to be united, to fee things in their true Light 5 and 
in a Word, ought both to operate at the fame Time. # 

In what manner foever we confider the Prohibition in thi 
Ordonnanee of Bfois, againft teaching the Civil Law in Paris, 
'tis plain, the Execution of it is Impracticable : Every one 
knows, the Univeriity of Paris is the Firft in the Kingdom 5 
our Princes have honoured it with the J*itle of their El- 
deft Daughter, as having had its Birth in the Royal Pa- 
lace : Befides, it claims a Place in the States, has fent De- 
puties to General Councils, been frequently confulted by our 
Kjngs, and often by the Popes ; and foreign Kations have 
chang'd the Advice they have had from thence into Laws ^ 
fo that one may fay, it is not confin'd to the Circle of Paris, 
but according to its Motto, is, HIC £T VilflVB 
T£ t^^A^VM : From whence it follows, that it is fo far 
from being inferior to other Universities, it ought to have 
fome Prerogatives, and ferve as a Pattern, for their Irruta* 

rion. . ... 

This being laid down for a Certainty ,> as* it really isy 
would it have been fit that this Univeriity fhould be defe- 
ctive, and want one of its moft Noble Parts, the Civil Law} 
How could it without that, have maintained either the Dig- 
nity or even the Name of an Univeriity, which is nothing 
elfe but a Colle&ioa of all the Sciences ? 
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* In ihort, the City of P4nV being the Common Couttee^ 
& bf all Frenchmen, the largeft and moft beautiful Theatre of 
Europe, it was neceffary that all kinds of ufeful Learning 
IhouJd be taught there, for die Advantage of our own Coun- 
treymen, as well as Strangers, who continually flock thi- 
ther. . , " ,.; 

Now it cannot be deny d, tKat there is no Study cotripa^ 
rable to that of the Civil Law, and that the Science thereof 
i$ fair above all others, as (hall be (hewn in the following 
Chapter ; but here we muft firft remark, that Lewis XIV; 
being inform 'd of the Irtcoriveniencie*, which {night arife 
from the Ordonnance of Blois, made an Edict in April, i6f$i 
by which he orders, that for the future, the Publick Le- 
dhirfcs of the Civil Law, jointly withthofe of th^ Canon Law, 
fliould be reviv'd and feftablifcYd in the Univerfity of Parish 

This EdiS prefer ibes the Time which all Students are x6 
employ in that Science, before they are made Graduates,} 
with riiany other things relating to thfc Difcipline of thef 
Scholars, which till then had been mightily negle&ed, by 
all the Fdculties of Law in thfe Kingdom; , 

There was an abfolute Neceffity of applying fonie Reme- 
8y to this laft Abufe ; and the reft of the IJniverficies ob- 
ferving no Rules, and conferring D^grefes on every ojie that 
ask'd, without examining whether they were qualifj'd pr 
hot, it became the King's Wifdom; to put a Stop to tHd 
Diforder which this Irregularity had introduce 

Nor was the re*eftabiifliing of the Civil Law in thfe FacuU 
tj of Paris, lefs neceffary for the Prefervation of good On 
dfcr • foi: the Enemies of thtFdculiy complaiiVd ccmtjnually^ 
that the Civil Law was taught, in breach of the Prohibiten 
tanrain'd in the Sixty ninth Article of the Ordonnance of Blois j 
fo that the Royal Authority was obliged to interfere, tp fup* 
£ort the Faculty in a Right that had eve* bejong'd to them/ 
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CHA Pi X*tf1X. 

« 

Of the Excellency of //tfRqman Lav/. 

• « .' °> - 

3F there have been fbsie that havq disputed theBxcfJleti* 
cy of the fymdn taw, tbte/abfurdity of fo 'extravagant 

*an Opinion, may very well live 'me tke Trouble of r$* 

•futing it : For tho' 'particular M$ftakes*ofteh become ge- 

•ndral, there is no likelihood it tsviil happen fo in this Cafe; 

.and the Merits of the fyman Law are Aftablifh'd Upon top 
good a Bottom to give way to a Ptfejudite, whilh in all 

-likelihood proceeds from the ilgoSoxance of thofe who fuller 

-riiemfelves to be led away by fuch an firrQr. 

Neverthelefs, it Cannes be deny'd/but.the Number of 

JPerfons who favour dris' Opinion, may, very much in* 
creafe, becaule it offers at firft fight an a^reftable Profpe^, 
in fparing fuch as embrace it a laborious Study. This, 

-doubtlefs, is the onty Advantage- lhac can . refult from h* 
But it will be no hard Matter to sxpofe.thfe Fallacy of this 

1 pretended Advantage, and undeceive therfs, who having 

'fcompleated the Tirfieprefcrib'dfor their 1 ordinary Exercifcs, 
content themfelves with .taking their Degrees, and look bo 
farther than to get 'the Tefiimotmls Tufu&lty ,given on that 

■ Ocdafion. 

The Titoe allotted for ftudying the Law, by the King's 

♦ Declaration, to intitle Scuderits to take their Degrees, is 

. not fufficient to acquire a compleat Knowledge df fo pro- 
found -a ^Science. 

'It- would therefore become, thofe who have taken their 
Degrees, to make a better ufe than fome do of the Princi- 
ples they are taught ; for the Publick are fenfibly interefted, 
that all who are Mfigiftrates, or take upon them the Profef- 
fion of Advocates, fhouid be folly intended in the Maxims 
of the Roman Law, without the Help of which, it will be 
impoifible for them to become eminent in ours. 

What is before faid in the Twenty fixth Chapter, con- 

. cetdlng the Ufe of the Roman Law in France, has a very neaf 
Relation to the Subjed of this Chapter $ therefore I (hall 

refer 
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r*fer the Reader to it. Let us how fee what new Evidence 
we can bring of the Excellency of the Upman Law. 

As there is no better £roof of the Excellency of any Sci- 
ence, than Reafon j arid the unanimous Opinion of Perfori* 
Who acknowledge it ; that of the Roman Last, may be fully, 
juftify'd by Two Obfervatioris : The Firft ii, .that Reafori 
alone ought to convince us thereof j the Second, that th6 
Excellency of the fyman Lav, has ever been acknowledge 
by thfe Great Men of all Ages, whofe Authority alone* luf- 
ficientiy fpeaks its J?raUe : Thefe Ttoa Points t fhall exa* 
faine in a few Words; 

Nattitel Reafon having implanted in the Heart of Mari? 
thofe Principles which govern him, both as a Private Pers- 
ian, 
nothinj 

methinks, he fhould want no other La* to engage 
follow them : But as all Men are not fo prone as they ought 
to be, to follow thi Dilates of Natural Reafon, there waf 
a Neceflity of making Laws to keep them *o thfcir Duty. 

Thus, after they were oblig'd by. NfccSffity td relinquiflf 
their firft Habitations* and were difpfcrsM into different 
Countries, and had built Cities and eftablifh'd Kingdoms, 
every Natioin apply'd the Precepts of thfc Lam of Nations 
to their own Uie and particular Benefit ; and fo making 
fome Additions to the Common Law of Mankind, or ire- 
trenching it, according to their different Genius, and dig 
Neceffities of th6 Countrey they liv'd in, they made Laws* 
and eftablifh'd a Hjgbi peculiar to themfelves. 

Afia had the Advantage of being reckoned to have the 
Wife ft and moft Equitable Laws. This was a Truth fo general* 
!y receiv'd, that the fymans notwithftanding their Haughti- 
nefs, fetch'd die moft valuable Part of theit Law* from thence*' 
and made uie of it in the Cempofition of a Body of Uni- 
Verfal Laws j 1 mean, thoft of the Twelve fables* which 
were afterwards look'd upon as the Source of all Laws,boxk 
"Publick and Private ; and which infinitely ftxrpafsU all that 
the Sages of Afia had made tjefore. 

All thefe Precautions taken by the fymknt to make a p£r? 
fe6t Law i and the infinite Pains which their greateft Meii 
were at, to give Juft Interpretations to that Law, arfi un* 
conteftable' Proofs of the Excellency of the Bgtoan Law ; nay;' 
$v&\ the Emperors had this always in view* and encouraga 
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their Lawyers to give a new Splendor to the Roman Laws; 
by their Labour and Application. 

So that Rome was the Countrey of Laws ; and the Body of 
the Reman Law, as we have it at this Day, is a Collection 
of the beft Laws that were made in Rpme : This valuable 
Treafure of Antiquity, contains the refined Dodfcrine of the 
Precepts of the Law of Nature and Nations, as well as all 
the principal Points of Morality ; wherein alone the Prin* 
ciples of Equity, and Rules of Univerfal Law are to be found; 
and no doubt, if all this Nation were To happy as to live 
under the fame Law 9 there would be no need of any other 
for the Regulation of the Condition and Manners of all its 
Subjedh ; and indeed, where elfe (hall we find certain 
Maxims for the Regulations of Agreements and Controls, 
for cftablifliing Penalties upon thofe that are guilty of Crimes 
and Offences ? In fhort, where (hall we find Principles to 
govern the mod Ordinary, as well as the moft Important 
Affairs, but in the Body of the Gvil Law, whofe Decifions 
are fo Equitable and Judicious, that they may be ap^ly'd 
to Matters qyite different from thofe for which they were 
originally made? 

The Science of the Roman Law, has net only the Advantage 
of informing the Underftariding, but fetting the Heart upright ; 
it communicates at the fame time Light to the Mind, and 
Righteoufnefs to the Soul, and teaches us how to condud 
our felves as well in a Private as Publick Capacity ; and 
furnifhes the Magiftrate with Rules to give every Man his 
due : Ip a Vfovd, the Roman Law is a Mafter-piece of Wil- 
dom, Honefty, Ppliticks, Prudence, Tuftice and Equity. 

It was called The Law, by way of Excellence, as if there 
was none other Confiderable in the World ; and altho* the 
Roman Power has been auite loft for many Ages, the 
Roman Law is ftill preferv'd over all Europe. But it is np 
wonder if its Excellency has been perceiv d by all People, 
and at all Times ; and tho' it was made .for the Sub- 
jects of the Empire only, there are few Nations that have 
not adopted it ; and even thofe whofe Inclinations and 
Manners were the moft oppofite to the Romans, were the 
firft chat embrae'd the Laws made by them. 
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Let it not therefore be fard, this was an Effedfc of the Uni* 
verfal Monarchy acquired by the Romans ; The great Equity 
which all Nations obferv a in the Roman Laws, was the 
only Caufe of the Deference paid to them, and of their rea* 
dinefs to follow them $ Servatur ubique jus Rpmanum non ra* 
tione imperii fed rationis impew. , In ftiort, moft of the Na* 
lions conquer'd by the Romans, admir'd an£ cultivated the 
Equity of their Laws ; altho* their Tyranny feem'd infup- 
portable : And when, upon the Dedenfion px the fymanEm* 
pire, they recovcrtt their Liberty, that Revolution did not 
at all diminifli the Refpedk they bore to the Roman Laws. 

I cannot in this Place , pafs over an Obfervation 
*hich prefents it felf ; Whatever Glory Rome might 
have acquir'd, by the Number and Extent of its Conquefts, 
that whrch gave it the greateft Lnftre, was, without doubt, 
its being acknowledge by all the World to be the Mother of 
the Laws. The fubduing the greateft Part of the Univerfe, 
muft be allow'd to be owing, either to their great Strength 
or mafterly Skill, or to particular good Fortune ; of all 
which there are fome other Examples : But the Credit of 
making fuch Wife Laws, fo generally receiv'd by all Na? 
tions, is peculiar, and what the Romans only can boaft of. 
Befides, how much has the Efteem of the Roman Laws, 
furviv'd the Empire ? All thofe Nations who^ad freed 
Aemfelves from the Roman Bondage, continued voluntarily 
in that of their Laws, which they preferr'd to mofe of their 
$wrt Countries. Can this Concurrence be the Effe<5t of Flat- 
tery, that Power which was the Objed of it fubfifting nq 
longer ? 

The Romans equally fubdu'd the Univerfe, by their Arms 
and Laws ; but that Empire which was gotten by Force, is 
gone to ruin ; whereas, they ftill ..continue to govern by their 
Laws : This Dominion is fo much the more glorious, as it 
is not owing to Force, and is over the Minds aqd Hearts of 
Mankind; and as Vis founded upon Reafoti and Equity, no«? 
thing can deftroy it. The Wars of the Romans were often 
unjuft ; but their Laws feem to have been di&ated hy Jut 
fiice Jier felf: Therefore, they ought never to ceafe being 
obferv'd by Mankind, unlefs they will utterly banifh froiji 
Society, th^t Venue which is the ftrongeft Support; of it t 
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To this, let us add, that the invincible Srubbornnefs of 
the Jews, has yielded to the Excellency of the Roman Laws ; 
who have recourfe to no other, in default of their own : 
And as great as the Antipathy of the Turks is, to every 
thing that is of Chriftian growth, yet it has not hinder'd 
them from tranilating the Roman Law into their own Lan- 
guage, nor from following its Decisions, in Matters ta 
ivhich the Alcoran cannot be apply "d. 

Nothing could be eafier, than to add a Thoufand other 
Obfervations of this kind, to lhew the Excellency of the 
Rpman Laws ; but Truth has the Prerogative of Self- Per-* 
(wafion. Befides, all that I could fay, would not be Equi- 
valent to the Encomiums which the Great Men of all Ages 
have ever given the Roman Law. Let us therefore hear 
what they lay, and run over the moft Famous of them who 
have mentioned it; upon whofe Credit, every Man of 
Sence will without Scruple ground his Judgment. 

St. Auftin, * in his Book De Gvitat. Dei, fays, that 
y Providence made ufe of the Roman People, to fubdue 
" the Univerfe, and to govern it the better by their taws^ 
" after it had utterly deftroy'd that Empire. 
^ St. Jerom, t fpeaking of the Declenfion of the Roman Emi 
pire, fays, "The Ruins and Shadow thereof, were yet to be 
4t fcen in Germany $ but tho* nothing at all of it had re-. 
,1* jnain'd t we have ftill their Laws, which all Nations have 
JJ admitted with great Applaufe. 

^onaras, upon the Confihutions of the Afoftles t, (ays, 4t God 
1 1 irtade Choice of the Rpmws? to give the World a fampl* 
£ of hisjuftice. 

Peter Pech \\ fays, " The Roman is the Spvereign 
H univerfally receiv'd for*fo many Ages. 

p. 9ot^ofredtis % *« fays almoft the fame, and adds, 4 
44 That the Laws and Regulations of other Nations do not 
V come near it ; and that all their Cufimi and Qrdonnancct 
tl are comprehended in it. * 



t Chapter 22., Jfook 18.' 

t Epift. xo. of Mgnogamy, Top.' J J 

* Book 7. ch«p: 27. 
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t Bajdus, upon the Law, Nemo Cdefentent, & inter locut. omni- 
um Judicum, fays, "' 'The'ftpman Law has the fame command 
" in all Nations as B&ifon^ 
Contius, Leclionum. Juris, cap, 9. fays, i4 There is no Law 

k "^ore.juft or conformable to Reafdn, than that which i£ 
" contained in the Books of the fyman Law. ' . . . 

Roty t Hb.j. dejur. Benef.M) 2,.$ ad legem fi reus C.de 
ptftfStiiayS) " Thai JufHniarfs Books are valued like fjnfc 
* ?i#ures fgy'd from a great Shipwreck. x 

Baf4pinus, in h\$, Brolegomen/i upon the Inftltutes, fays^ 
w . JFhe-Siudy qf the Law was ever in great repute among, 
" the fymans, and fpread it felf afterwards over all Natin 

; " on% .with, univerfal Approbation, 

Charles Du Moulin, whofe- great Reputation was wholly, 
cfeyiqg', ro-his adding a perfed Knowl edge of the l\p man Law 
t<? .that pf our Ordonmnees, fays, in his Preface to the CuJiovL 
of Boris j that the B^manLaw is fo juft, and; fo agreeable, 
wioh R»eafon,that all Puiftendom has reeeiv*d and approV'd. 
of it, a* : the Common Lay* of Nations.: Hts Words are thefe ;» 
Mkt&rpuf a jure Romano quo4& tquitati confonum, & ncgo u 
Ho dc quo agiturcongritumau*rinvtnitur t nonqmdnufquam'jub^ 
4iii' fuerimus Jujlinianp[ magno, aut fucseffonhus ejus, fed 'quia, 
jus ilh autore a fapientiffmis viris ordinatum tarn <equum eft, tam> 
rtthuabiUf ut omnium ferlChriftianarum gfntjum ufu & appyo* 
bapione, commune fit ejfeftum. - # 

Cufacius, in his Bpiftle tp his Son, telk him, *' No Nation 
" can be well govern^ without the Help of the Roman Law 5 
and. add*, that " without the, Knowledge of that Divine 
91 Science, the moft Prudent, Wife, and Fortunate Man, 
" will have but a very imperfedt Idea of the Rules of 
" Equity and true- Ju$»ce. . * 

, Mornac, upon the Title pf the Code, Do veteri Jure enu- 
eleand. fays, " That in Matters not determin'd by the Cu^ 
" Jioms, recourfe muft be hai to the Roman Law, as to ^. 
" Sheet- Anchor, and the moft fecure Means, to come to 
" Equity.; becaufe th« Precepts and fihi(ies.Qf Civil Life* 
" are np yvhere elfe fo well eftablifb'd, • 

Lcvwt, in his H\fior$ of the Law, fays, '< The Books of 
w the Ifpman Law, captain the moft ReLigious and Juft De- 

, " terminations that ever were made, as well as the mqft 
" perfed Idea of Right- and Juft ice : Therefore, fays he, 
!! all Nations acknpwledge the Rpman l^aw for tfieir Com* 
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■' mon Law ; not becaufe it is toman, but that it is th» 
>• L*w of Nations. 

Albericus Gent His t . Book I. De Jure belt, Chap. 5. carries 
it fp far as to fay, " AH Sovereign Princes are obliged to 
1 € be governed Jiy ir^ in t{ie Difputes that happen between 
V them. 

foquiMe, in his Queftions, Chap. 306. fays, w The Uptnan 
Laws, by the wife and pplitickReafons,'upon which they 
^re grounded, were. received by us in aid of our Royal 
Conffitutions, and of our Cpjtonts, when they either are 
deficient or want Explanation. He adds, That the great 
f 1 Events of the Politick Government of fymc, fhew, that 
f? God endowed that People with a Angular clearnefs of 
I*. Judgment, and opennefs of Heart. 

Cbarondtf in his Ainfwcrs, Book 5. upon the EdiB of Second* 
TAarriages, aqd in liis Pande&s, Book 5. Chap. 9. lays, " *Tis 
a general Cuftom amongft us, to obferve the Upman as 
tjje Common Law ; to which we have recourfe in default 
of the Ordonnanees and Cuftoms : Not that the French any 
?' ways acknowledge the Emperor of t^me, but becaufe the 
ff Laws of no Natiqn or Government are more juft, better 
" cbntjriv'd, or more agreeable with Reafon, thin thofe in 
/; tjie Body of the Roman Lavp. 

Lojtfeau, in his Treatife of Surrendry of Copyhold Lands', 
BpQk %* Chap* j. N. 17. Ifybuffv, upon the Title De Cenfue- 
fud. iSraaueau, in the Preface to his Treatife called, Le 
tnort faifit le vif. Cbajfanic, upoti the Cuftom of Burgundy ; 
font anus, upon that of Blots ; Chef in, upoh that of Pari, in 
bis £rpfac§ upon thap of Anjou, and his Treatife of the Do- 
inaine ; Kjcard, upon the Hundred and Sixty firft Article of 
the Cuftom of Senjis; 3II fay alqioft the fame thing. 

JA- Qlombet, in his Abridgment of the Upman jL*w,Tit. $; 
fjiys, tjiat * the Boc|y of the J^oma^n Law, is riot the Work 
of one Man, nor of a few Years, but of feveral Nations 
aqd Ages ; brought to Perfection by long and labori- 
ous Obfervation of Hupi'an Affeirs, which Men of the 
" beft ynderftapding in that flourifliing Nation, fully in- 
ftrudted 6y the Exercife of inferior Offices, and from 
whence rals'd to the higheft Employments in the Empire, 
have Jiiade 5 and f educd tp pr^<3:ife,Dy certainPrinciples and I 
General Maxims. He adds, that this Work was found to \ 
£ be Co excellent, that even after the Fall of the %oman Em- 
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H pi re, it was embrac'd by the beft governed Nations o^ 

<•* the World ; which ftill continue to make ufe of it in 

" deciding their Difputes, and caufe it to be publickly 

V taught tor that purpofe. 

M. Servin, in one of his Pleas, fays, that " The Chit 

V Law of the Romans, furpaffes in Natural Equity all other 
'2 Laws ; and that all of them have recourfe thereto. 

' M. Ic Maim, fo famous for his Eloquence and extraordi- 
nary Parts, in his Twelfth Pleading* calls the fyman Law, 
* The wonderful Colle&ion of the Wifdom of fo many 
" Wife Men, who did not confine themfelves to particular 
*' V(ag9s, but to Juftice in general ; and have eftablifh'd 
*t fuch Laws, as they thought moft ufeful to Mankind ; and 
44 who have written the Rules of Government for all NatU 
44 ons, as Solemn did thofe of Divine Wifdom, . 

It cannot be obje&ed, that thefe Proofs are liable to any 
Exception, being tor the moft part taken from French Lawyers, 
, who have ftudied our Cuftem*, and could not forhear taking 
notice, how preferable the Roman Laws are to thofe of their 
own Countrey ; in which, they have ihewji both their good 
Sence and Judgment, 

The particular Veneration which moft Kings in the 
World have had for the Roman Law, is not a flcnder Indi- 
cation of its Excellency ; they have given it the Force of 
Law in their Dominions, and order'd it to be publickly 
taught ; which is a peculiar Privilege belonging to the Laws 
of Juftinians Collection : For hitherto, there has been no 
Attempt that we know of, to teach Solon $ Laws,, how much 
foever they are cry'd up, or any others, publickly in the 
Schools. 

But to confine my felf to France ; Our . Kings have not 
only taken care it fhould be taught in thofe Provinces where 
Vis in full force, but even in thofe governed by Cufioms, as 
appears by the Qrdovnancc of Mmlins, made in Augufi 1 546 
and i$66 9 Article 10 5 and that of Blots, in 1576, Article 
108. 

Our Kings have upon all Occasions commended it, and 
made many Ordonnances, ro enforce its Obfervation in their 
Dominions. 

Clotaritx, in his Ordonnance of 560, commands, that all 
Matters relating tQ thg Rfmans, that is, the Gauls, fhould be 
Wgulated according to the Roman L<w> 
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As for the Second Race of our Kings, we Have die 4 
Ctmfiitlition of Charles the Bald, dated the 25th of June, ,864. 
in which he declares, that neither he nor his Predeceflprs 
ever intended to order any thing in oppoGtioh to the fy» 
man Law* 

But as the Difficulty does not fall* upon the Time* o£ 
the Two firft Races, let us pafs to the Third. 

I (hall begin with St. Lewis, who, for his great Care to 
promote Religion and maintain Juftice in all hi.s Pomini- 
<sps 9 may be a Pattern for all one Kings, He ordered in hi? 
EJi&s, that ail Matters fhould be decided by the Upman 
Laws) which, by way of Excellence, he tails Jha £41* 

thilifxhe Handfome, as well as I^*c// L (peaks, of it in 
the feme manner. 

Henry IV. in his Declaration of 160,7, made to empower 
Mortgages to enter into the Succeffion of old Creditors, 
without Ceffion or Subrogation ; fays in esprefs Tdrms KtaJ* 
mays dp proved of the Roman Law, at it agreed with fyafon and 
fiauity. 

Alj our Kings have exprefsd thqmfelves upon it almoft in 
the fame Terms ; and 'tis from thence they have taken, 
their bett Ordinances. 

LewisXW* in his Edict of itfyp^fot re-eftalilhkig the Pub*' 
lick Profeffion of the Civil Law in. the Faculty, of: Pauls f be- 
gins by faying, " that altho' the Wars had not fatnder'd him, 
**' from publishing feveral Qrdonnances foe thfr Reformation! 
'* of Jufiko f yet, enjoying at that, time a glorious Peace* 
<* - he was more difengag a, and in a better Condition to 
a provide for the due Execution of Juftiqevjthro?. all his Do-. 
** minions." He goes on, and fays, " that he believ'd he 
♦* could do nothing that would' more contribute to the Hap«r 
" pinefs of his Subjc&s, than the affording fuch as were* 
"' defign'd for the Adminiftration of it,, the Means of qu^ 
'*' lifying themfelves as they ought : Therefore, having un». 
- derftood that the Uncertainty of Judgments, fo prejudici* 

* * al to his Subje&s, was chieny owing to the utter Negledi 
'* *k the Study of the Civil Law, for above au Age, all over 

* France ; and that the Publick Profeffion thereof had been 
" difcontinu'd in the Univerfity of Paris ; He orders, Than 
" from' thenceforward, the Publick Ledfcures of the» Ionian 
£ Law fhould be revived $ any thing in the Sixty ninth 

Anid* 
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* c ' Article of the Ordmnance of B/a* to the contrary not- 
" wkhftandtng. 

To fee to the Execution and Continuance of this- Bdt9 % 
his Majefty commiffion'd Four CounfeKors of Stat*, vi^ Mr, 
le Pete tier, Baqin de Be^mt; Voucher At and Bignon ; whofil 
Chara&efrs being capable of ho Addition bjj* Any thing I 
can fey t I have only mentioned their Names, to fliew the 
Importance of the Affair, as well as to ettcreafe*, ifpoffibfei 
*he Re(pe& which Pofterfcy ought to have for the Memory 
of ftudi illuftrious Reftotftt-s «f the Study of the' jtyman La* j 
for one may fay, all Gifdpline was at that* time utterly 
k>ft, and there never was more Occafion for reviving it» * 

But thefe Commiffioners, *by their great Amplication, re- 
ftorM the Study of the ClvitLaw; and the &wcefs which 
attended their Endeavours, is a further Pyoof of -the Ex- 
cellency thereof; and of the Neceffity every one is undei^ 
so make himfelf Mafter of it, who intends to be an Advo* 
i*e+ 9 or aims at the Office of a Judge. 

From all I have faid, it follows, that notwkhffcmding the 
die ItynaH Lore is not of equal force in the Gujfomarj Conn* 
tries, 'as in thofe of the Written Lm 9 its Detifions are of 
great? weight, in thofe Pans which arecaMed Ceftumary in 
France, tince it is there neceiv'd as Written Ifyafin ; to which 
every Judge ought to have recourfe, in Cafes omitted by 
the Qifloms of the Place: What is faid Upon, thi* Subject it\ 
die Twenty Sixth Chapter, to which I refer the Reader^ 
will fave me the Trouble of enlarging further upon it in 
this Place. 

I fhall only obferve, that if all our Law was cottfin'd to 
the Ordinances and Cuflom, their would be very little Dift 
fcrence becween the Judg&i, Advocates, and Pratliticners t j 
nay, fometimes* the latter would be more able than ei- 
ther of the others, for where the Learning of an Advocate, 
joes no farther than Tritw* fari 9 or PraBice, 'tis impofiible. 
he fhould defend a Caufe with Succefs ; which made John 
fauvre fay, Ad. 23. Hftit. tit. de Legate Qttod afpettamw pro? 
xitn, non eft in patreno nuda & cfoewn/branea praxis, cujufnu*, 
4* *ft pfocuratoruTq facnjfym, fid juris fiientiam apflkare ne~ 
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In fhort, Experience fliews, that Whatever good Difpo- 
fitions young Men may have, it will be no eafie Matter for 
them to learn the Sciences, unlefs they are dire&ed by a 
Method, and general Principles ; the future Application of 
which, depends upon their own good Underftanding. Now 
it is in the Hpman Law only, thefe Principles are to be 
found ; which are fo much the more valuable, as they, are the 
Opinions of the wifeft Men among the Ancients : WTiere- 
as die Decifions of our Cuftoms, have no other Foundation than 
certain Vfeget, introdue'd frequently without any Reafon 
or Principle at all, or of which the Reafon is unknown, 
even to thofe, who by good Obfervatkm are the beft Judges 
of what is the Common Vfage. 1 

This made Cujacm fay, Tit, 14. of his Book of Fiefs, \ 
That we muft judge of moft Things ordain'd by the Cuftoms, 
^s Ncratius did of the tawintrodue'd by Vfage ; who advtfes, 
not to look too diligently after the Reafon of it, left we 
fubvert the Authority of the whole. The Words of Cujdcim 
are thefe ; Mult* funt in moribus Gdlia>, diffentantd muU 
td fine rdtione, ut quod de jure reeepto sSerdtius fcripftt, non efft 
ejus rationem anxie inquirendum nemulta ex his qua certs funt, 
fubvertantur id GdiU moribus aptari veriffimi, pojjtt quod pie* 
rumque omni rat tone dejiituantur petiti, partirh ex jure GaUico, 
fdrtim ex imperitorum fenttntiis wait cbhtrentibus. 

'Tis true, the Reformers and Reducers of our Cuftoms, 
have corredked abundance of unjuft Things, which Ufe had 
introdue'd ; but it was impoflible for them to make a per* 
fedk Law from the bad Principles they had to work upon ; 
and therefore, the Qrdcte of the Cuftumary Lam, when he 
undertakes to explain fome of the Articles of our Cuftoms, 
exclaims in many Places, O the unjuft Cujlem I O the extra- 
vagant Cuftom ! He thews how it came to pafs, that fo many 
unjuft and odious Difpofitions remain among our Cuftoms, 
and imputes it partly to the Attornies or PraSitioners, who 
made the Hegifters of which the Cuftoms were form'd ; and 
partly to the Gmmiffioners, who did not allow themfelvea 
Time, nor take the Pains a Work of that kind requir'd. 

., Chopin, deComm. GaU. cenfuet. Pan J. N. 4. afcribes it 
wholly to the Officers of the feveral Places, whofe Bufinefs 
it was to draw up the Subftance of the Cuftoms in Writing: 
He fays, they inlerted Aricles for their own, or the Intereft 
and Convemency of their Friends. 

Mornac, 
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Mornac, Ad Leg. a. $• 5*ff f de Origin Juris f fays, " There 
" are many obfeure Things in our Cuftoms 9 which are ow* 
" ing to the Negligence of thofe who reduced them ; and 
" that they were often put in by Dcfign. 

The Commiflioners, whofe Names are at the Head of 
the Proceeding, were too precipitate in the Execution of 
their Commifiion, and often did nothing more *han hear 
the Cuftom read in their Prefence, and^ refer contefted Mat* 
ters. to the Court, which never decided them : Befides, 
Vis impoflible that Order or Method fiiould be thought of, 
in fuch tumultuous Aflemblies : So that in the manner our 
Cuftoms have been reduced, Vis hard to believe, the M^'» 
fixates who were intrufted with it, were Men of great Un* 
derftanding. 

All the(e Circumftances and Reflections, are but top 
ftrong Arguments, to fliew the Difference we ought to make 
between the Roman Law and our Cuftoms ; nor is there any 
one but knows, in how many Refpe&s the Roman Laws are 
fuperior to our Cuftoms. 

Thofe Laws were made with all the Precaution imagU 
nable, and were the Work of the greateft and moft learned 
Men of thofe Ages ; on the contrary, the Cuftoms were re- 
due'd in hafte, uppn the Report of Pra&itioners, who were 
qnable to give any Reafon for the Vfages they pbferv*d were 
then in vogue. 

The greateft part of the Roman Laws, are in an eafie ele- 
gant Stile, and put under Titles fuitable to the Nature of 
them : But our Cuftoms are generally immethodical, and 
the Stile of them harih and obfeure, and consequently, hard 
to be underftood and remembered. 

All kind of Matters, as well of an Ordinary as Extra- 
ordinary Nature, are explained in the Laws ; but our Cuftoms 
are confin'd to a few particular ones, as has been before ob- 
ferv'd. 

In (hort, the Decifions of the Roman Law are fo Judicious, 
that they infinitely furpafs every thing that has been done 
by the Legiftators of other Nations ; but the greateft part 
of our Cuftoms 7 are the Production of mere Chance, or of 
the Fancy of thofe who have fuffer'd themfelves to be led, 
rather by certain Vfages than Reafon. 

There- 
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Therefore, the Cuftoms are reckoned as fo many Fadfcs, of 
"tirhich the fudges arc prefumM to be ignorant ; altho' they 
arc at this Day reduc'd to Writing, asFontain hascfbferV'd* 
in his Additions to M. *Bourdfris Paraphrafe, Art. 42. And 
perhaps, tftfs rt the Reafon, that tohen an Advocate reads 
an Article of thfe tHuftoms to the Audience, he is uncovcr'd 
as if he were reading a May ; becaufe thi Cufiams af e par- 
ticular 'Vfuges, which no one is oblig'd to know : Bat if W 
is to quote any Text of the Laws, he is not uncover 'd ; ttdi 
- is hfe allow'd to read it out x>£ the DrgeB or Cwfe, but ha* 
ving it written On a ^Paper, is tottcite it a* it werfe by 
Heart ; : be£aufe th* Judges and Advocates, ar6 fiippos'd td 
'know the DHpofitiorfs of the Common Law. 

Let .no one, therefore, any longer pretend, that the Stu- 
dy of thfc fyman Law is ufelefs : So "bold a Paradox, ought 
: at leaft to be fupported by fome Goldur of Reafon 5 But 
what do all the Reafons that arfc btought to maintain this 
Affttrion, amount to? Why, *ey fey, the Science of the 
Upman Law, is a Matter of mere Gutiofity, which recom* 

Eences Thofe who are at the Pains to obtain it, with nothing 
tit a Confufion of Maxims ; wttfiout the Help of whicfy 
"they might make as good a Progrefs in the Study of bur 
Lmv i to prove which; they fay, that this Law treats of fete* 
ral Matters not in ufe amongft us. 

This Obje&ion is eafily anfwet'd.j for, granting that drtJ 
'itynan Law does contain tome Matters which are not in uft 
tvith us, muft rt from thence be concluded, that the Science 
of that Law is ufelefs ? It treats of other Matters that are 
in ufe with us, and which relate both to the Prefervation of 
the State, and the Order of Civil Society : Muft we then re- 
ject a Work which in general is fo ufeful, becaufe feme* 
Things in it are not applicableto the prefent Ufe ? BeGdes* 
in the Cujtumary Part of France, the fyman Law is obfervM 
no farther than as Reafon : Now it happens every Day* 
• that the Reafons, upon which the! Principles of Matters not 
in ufe amongft us are grounded, may be very fitly apply'd. 
to thofe which art frequently in ufe* 

In fhort, having the(e ftrong Reafons and Authorities ori 

*om* Side, may we not fay, that if any one attacks the 1^- 

rhari Law, 'tis for want of knowing its Beauty and Solidity^? 

How. often does it happen, that the beft and moft ufeful Sci- 

ence* are rejeded thro' Ignorance ? Nothing is more com- 
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mon, than to fee Men, thro* Weaknefs or Indolence, declare 
againft a thing that requires Pains and Application ; either: 
they have little hopes of Succefs, or rather, ftranrge Ap- 
prehenfions of the Difficulties which infeparably attend 
all Beginnings ; and Tanfie, th£y can excufe their Caprice 
in defpifing what they are ignorant of, or juftifie their Idle* 
nefs, in crying down what ought to have taken them 
from it. 

But if there are fome at the # B4r, who are prejudice *- 
gainft the Uptttan Law, therfe 'are, without Com'palrifoh, b 
far greater Number, who looking upon it as the Source <H 
indubitable Maxims, adhere to it with the utttidft Atten- 
tion ; which is what all our able Magijlrates and AfomtPes 
have ever dotoe ; nor have they, fail'd of a Reward, for 
making it the principal Objedfc of their Application. 

To. conclude, is there any likelihood, mat Men of 'Seflde^ 
who have not, as one may fay, a Moment's time they am 
call their own, would take fo much Pains as they do, in fc 
Study that coul4 be of no advantage to them ? 
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N^fEBhinks, this tttftwy of the Roman Law, would be tri 
* fome meafure imperfedfc, if I fhouid fay nothing of 
thofe, who by their Works have contributed to the better 
undefftanding thereof J wherefore, I thought my felf obliged 
to give fome Account of the principal Interpreters of tfes 
Law. The Reader miift not expe& here an Htftorlcal Li- 
brary of every Author that has wrote upon that Subjedt ; 
lay Defign being only to fliew Beginners, thofe who have 
moft fignaliz'd themfelves in that way, and whom they will 
. find mentioned at every turn* 
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AZO, was one of the firft who took any Pains in the 
Study of the Upman Law ; his Summaries upon tne Titles 
thereof, are an excellent Work. , He was born at Bolognd 
in Italy ; Vis held, that he gtofefs'd the Law about the Ele- 
venth Century : The Enemies which his Merit rais'd him, 
oblig'd him to leave his Countrey, and go to MontfeUicr, 
where he profefs'd the Law ; afterwards, he time back to 
Botdgna, where having taught the L*w> fbme time, he died 
in i zoo, or as others fay tb 1225, There goes a Story of 
his being Hane'd, for kilting hulrarus in the Heat of a 
Difpute $ but tis hot warranted by any Writer of thofe 
Times* 

• 

ACCCRSltJS, a Native of Florence, began td ftudy 
the Law when he was Forty Years old, under the famoufc 
Aj(o ; 10 which he made fo fwift a Progrefs, that he foon 
out-ftripp'd his Mafter. He profefs'd the Law publickly at 
Bologna, and after that retir a, in order to writfc upon thfe 
Explanation and Concordance of the Law : This Work, 
..which coft him Seven Years hard Labour, proved fo ufeful, 
and anfwer'd his Expe&ations fo wtH, that he deftroy'd all 
the Glofles he had before made ; yet, he fometimes reports 
Laws that are nothing to the Purpofe, and gives others a very 
wrong meaning ; but all that, as well as the Contradi&ions 
for which he is bjam'd, proceeds, poffibly, from his having 
too haftily colle&ed an Heap of his Predeceflor's Opinio*: 
Befides, there are many Decifion? taken to be his, which 
are reported from others ; which Miftake is owing 
to his making ufe of the firft Letters only of the Authors 
Names in his Quotations ; thofe Letters, thro" thfc Ne- 
gligence of Copyifts, having been often omitted : Howe- 
ver that be, he was formerly of fo great Authority, that he 
was called The Advocate's Idol. Certainly he was a Man of 
great Parts, and the Barbarifms we meet with in hil Wri- 
tings, ought to be imputed to the Unpolitenefs of the Times. 

Cujacius, who finds fault with him in ftvefal Paffages, e- 
ven to ridicule him, could not forbear 1 ptaifing him in his 
Obfervationsj .Book $. Chap. 11. and Book 12. Chap. 16. 
And thofe who have Judgment enough to compare Accurfii&'s 
Gloffes with Cujaciuis Explanations, will find them to be thtf 
ytry fame, excepting the Order and Stile. He died in th£ 
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Year of Chrift iz%% Aged 78* His Tomb is to be fecit 
in the Chiirdh of the Francifian Friers, at Bologna, with 
this Jnferiptioh, Sepukhruni Accurfti Glojjatoris Legum & 
francifci ejus filiL 

BARTOLUS was bom in 130a, tn * Village of the Pro-* 
virice of Vmbria in Italy ; He was Profeffbr of La* at Pifa, 
at the Age of Twenty five j after that, he taught it at Pe- 
tou!(e f in 1356. He was a Man of a very bright Wit and 
PenetratiGn, and fo ftudious, that nothing could divert him 
from his Books. His furpafling Merit, made him reckoned 
the.beft Interpreter of the Laws, next to Accurfiui. He was 
of the Council to the Emperor Charles IV. who permitted 
him to bear the Arms of Bohemia } but having no Chil- 
dren, that Honour died with him. He was fb fevere and 
ftrid a Follower of the Letter of the Law, that being a 
Magijirate, he executed his Office with fo much rigour, that 
he drew upon himfelf the Hatred of the People, which 
oblig'd him to retire into the Countrey, where he com- 
posed fome part of his Works, that are now extant : His 
Writings are full of Learning, but very Unpolite. He 
wrote upon the Inftitutes, fome Books of the Code, and a 
good part of the Digeji, and made a Book of the Councils* 
He died in 1355, Aged $6. 

BALDUS, was the Son of a Learned Phyfictaa of Pe* 
nu\e ; He ftudied the Law under Bartolw, and with fogood 
Succefs, that he was thought to have improved that Science, 
more than any that went before him ; which made Jafon 
frequently fay, that Bartolut knew every thing. 

Some have reported, that he did not begin to apply him- 
felf to the Law, till he was Forty ; which feems to havd 
little Truth in it, becaufe Pancirole proves, that when he 
was but Fifteen, he raised a very puzzling Objection a- 
gainft his Matter Bartolus ; and at Seventeen, read Publick 
Law-Le&ures. He was Prtcepm to Pope Gregory XII ♦ JHls 
great Skill in the Law, got him fo much Reputation, 
that John Gale as Piceconti, Duke of Milan, brought 
him to the Univerfity of Pavia, where he continued Pro- 
feffor of the Law for Fifty fix Years. He was much talk'd 
of for a quick Repartee, when he firft entered the 
Schools at Pavia ; For, being a very Diminutive Perfon, 
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fome of the Auditors upon his Entrance faid, Minuit pra- 
fentiafamam j to which he inftantly reply 'd, Augebit carer* 
virtus. 

He often pleaded againft his Matter Bartolus, and the 
Emulation between them, turn'd at laft to perfect Hatred. 
He got a great Eftate, and wrote feveral Books. ^ His Wri- 
tings, which favour very much of the Barbarity of the 
Times, are not altogether free from other Faults: He 
advances a Thoufand Singularities, without the leaft Au- 
thority, and fome that are quite contrary to the common! 
Opinion. He has little or no Order in any thing he treats 
of $ he often quotes Laws that ax;e foreign to the Purpofe $ 
is very large upon ufelefs Matters, and pafles (lightly over 
thofe which are moft neceflary. He fays nothing upon Ca- 
fes that arife every Day, and is very Learned upon thofe 
that feldom or never happen, and often confounds him* 
felf with his own Subtilties. 

He died April 28. 1400 ; there is fomething melancholy 
in the Nature of his Death, He was bit in the Lip by a lit* 
tie favourite Dog, which turn'd to an incurable Di ft em per. 

PAUL, called DE CASTRO, becaufe he was born at 
Caftro, a Town in the Kingdom of Naples, flourifiYd in the 
Fifteenth Century : He profefs'd the Law, in feveral Uni- 
verfities of Italy, for Fifty Years, his Explanations upon 
the Laves of the Digefi and Code, are in fo great Eft eem, that 
Cujacius (ays, Qui rum habet Paulum de Cajlro, tunicam ven* 
dat ££ cm at. He died in a very advanced Age, in 1437. 

BUDEUS, was of a Noble Family, and born at Par*, 
14^7. He. (pent Three Years at Orleans, and after that, 
fome at Pari, in the Study of the Law, but made no great 
progrefs therein;: At laft, his Inclination to Learning 

f^ot the better of his Pleafures ; and tho* his Friends repre- 
sented to him the Danger of deftroying his Health, by his 
clofe Application to Study, no Perfwaiions could draw him 
from it ; and that he might follow it without Interruption, 
he retired to the Village of Hieres, in the neighbourhood of 
Paris ; where> in a very (hort time, he acquir'd as much 
Learning, as if he had had the beft Matter, and the moft 
worthy Competitofs tor animate and jnfpire him with Emu* 
lation, 
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tie fdon gave Publick Marks of his Improvements, and 

S' fter having transited fome Greek Authors, put out his 
bferSatiins upon the Books of the Upman Law. Francis I. 
made him his Library-lfycper, and Majlcr of Rpyiefts. The 
fexceffive Heats in the Year 1540, having .pblig d the King 
to retire for Air towards the Coafts olNormandj, Budeus 
yrent with Him ; but being feiz'd on the Road with a yiolenr 
Fever, he returned Home, arid died the Twenty third of 
**gaft f 1540 5 leaving behind him * riumerous Family, of 
J?our Sons and Eight Daughters. 

JOHN PAtJL, AtCIAT, a Milanese Gentleman, wa$ 
die firft, as lAx.de thou (ays, who united the Study of the 
La* with polite Learning, and the Knowledge of Antiqui- 
ties. His Works upon the Law, and his Emblems, are Proofs 
of his great Capacity and Judgment, Francis I. brought him 
into Prance, where he taught the Law at Avignon and aourges j 
after that, paffirig the Alps, he proftfs'd it at iafpgna, Fcr* 
tar*, and laftly, at Pivia, where he Died; in the Tear 1550." 
His Epitaph, which I have here fet down, is to beften in 
the Church of St. Epipbanik: Andrea Alciato Medhtanenfi 
Jurijconfidto, Comiti, Protoriotario Apojiolico Cafareoque Senator*, 
jut omnium dofhinamni orbem abfihit primus Leguni JiuJis 
anrifuo rejlituit detori, vixit anttos 3 9. menJesoSoi dies quatuot 
•Hit pridie Ida* Januariat, asm 1 j $0; 

FRANCISCUS CONN ANUS, Si&r&'Gft/t* and-<fc 
Habeftan, was a Parffim, and Son of one of the judges of 
the Exchequer, or Mafiert of dctentpts. . He ftudied the Lavi 
at Orleans, under Peter Stela, and it Tboutget, pndet tile fa* 
mous Aid at y who } was fo taken with his Wit rfrid great 
Parts; that he fhew'd Him aU pofflble Marks of hi* Ijfteeni. 
At his return to Pari, he followed the Bar; add was after • 
tvards. a Maffer of Accompts $ and ac length, preferr'd by 
Francis 1. to be Maftir of fyjuefti, in 1 544. He was fo 
zealous to, improve thii Study that he undertook to reduce! 
it to a Method; but the Tfcnderofcfi, of his Health, pre- 
vented his finishing it : He was but Forty three; when ho 
ttUd* Which happra d in September i^U 
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. • BARONIUS, a Native of Leon in Brltany, profefs'd the 
Law with Duarenus, at Bourges ; the Emulation between 
thefeTwo Learned Men, fet them at Variance. We have- 
a Commentary upon Juftimarts Inftitutes, fome Interpretations 
upon the other Books of the Law, and a Treatife of Bene^ 
fices, and fome other Matters, written by the firft. He died- 
Augufi 22. 1550. Aged 55. 

DUARENUS; was born zt'Brien in Britany, where, hfc 
Father was a Judge, and whom, tho # 'i very, young,, he fucH 
ceeded in his Office. He came to Paris, in the Year 153*; 
where* he read Le<5rures upon/the Jtei&&,'~'I Tuppofe, as 
t)eputy to fome Profeffor : He was intimately acquainted 
'with the Learned Budeus, who impacted! to. him much of 
his Knowledge of the Greeks Language,, and Roman Antiqui- 
ties : Hp took great Pains whilft he. was. at Paris, to im- 
prove Budeus's Three Sons in the Law'; being; willing there- 
by -to" repay the Obligations he ow'd their Father.- 

He was fent for to Bourges, in 1538," Three Ytfars after- 
iAlciai'\eft that Place ; that he might join the Pra&ice with 
the' Theory of the Law, he quitted his.Prafeffi>rfhip, and 
xanie tbthe Bar at Paris, where heftaid^rdy Three Years 
: or thereabouts: Baudwintis, who fucceededihun.in the Ea- 
'ch\vf%rBiurges, prevail'?! *jpon his GoHeguesto recalbim; 
and to remove all Obflracjes, yielded: to -him. thfc Point of 
precedency. 

'"The Dutchefe bf Berry,- Sifter to ^Henrj II. increasM his 

: Penfion, as Chief Profeffor of the Law, tfhd made hitn her 

Maft*r : <f : l$$qu<ejisi So that -no Body? except *Alcitati&, ac- 

•tjuir'cl & tnuch Rfcputation-ia that UnlverBty. His Wri- 

J fifi®5, -which are perfeiSfclyiitee of the.Barharifrnof.the Glot 

•fartes^ contain nothing but the pure'lSbUreea of the fyman 

Laws The defire'he had* not to (hare *his Honour yvixh .any 

"Man living, made him jealous of his X^oll^gaft Baronius$ 

Tbirctfcat ended vviih Ba*on{us l s Deat)$tand jturn'd into fp 

-pai!fi6nate^n Eft*fcttY,. thathe endeavoiur'd-AHritieseuk}, to 

■perperu&t* Vis Meme4^/*byered:ingaiiMqniMn^ent in honour 

c of himV which hSddofti'fl with'-an: Epitaph. This kind of 

Behaviour, which^lvcry^twnmoabeirwecn Meft of the feme 

Profeflion, feems to be elegantly defcrib'd by Horace in 

this Verfe ; 

ijrit enim frafens^-e^iinclus amabitur idem. 

Dua- 
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Duarenus had other Collegues, who revivM his Difquier; 
FJe could not with any Patience fee Bp'dmnus oiit-ftrip him; -' 
and his Death,, inftead of eafing him of his Pairf,, did bat 
encreafe ir, when .he found Cujacius t who had more. Merit,'* 
fucceeded him : The Quarrels that yofe between* them,*, 
would have ruin'd the Univerfity ojF" Bourges, had not Vti}a«-- 
cius given way, by retiring to Valence io teach the Lap there. 
Duarenus %. Works were always in'great Efteem. among 1 'the' 
Learned, and Cujacius himfelf valu'd them exceedingly ; for ' 
notwithstanding their frequent falling put, he us'd to fay, *- 
he was much oblig'd to hisCollegu£, ro'rfnakidg himvibj&ble J 
his Pains, which had greatly contributed to his Adyahtfe-'" 1 
ment. However, it is to be obfefv'3, that the Wofrks of 
Duarcnus upon the Canons f infinitely furpiffes ; dll'that he has' 
wrote upon the Civil Law. j\t di$d in 15.5$, Aged Fifty 
Years. . \ • *' " ' *'" '" ' ' ''•■'*' ' 
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DU MOULIN,/ defcended from. a ftoble Family; was 
born at Paris, row&nU. the " lifter tfad of the Year 15 60: 
He came' to thenar at"Tw$nty five"^. ihd "follow'd the-Sra-- 
dy of the fyman,' Canon, .'zniFreftch Lati>, wirh t fuch "ApplU : 
cation, mat his^Na^e/fboh,becat^fimt)tis"all overEurofe. 
He us'dto fay'of hitrifelf^ That he toduUwhher yield to; mr 
b$ taught by any one ;. which Saying WouFd'have Become ahy^ 
other better than^m*' fie had a^aft and tranftenderitGe-.' 
nius,more than i$ to be exprefc*^;' ; firs r Eearning was not. 
to be . equall'd, and he, had the' 'theory, join'd with' the- 
Pra&ice of the Law, in the higheffcYerfe&ion. But. how 
great foever his. Knowledge of the ' fytnan Law might he; 
he was infinitely more Learned in'tWOnwii, in our Vfager 
Upon Benefi cialMAtiers, and in the ^FrcvrchLnw. 
-He was ever at Work, and had' read To many Books, 
that .'tis incredible :' He lov'd {tydyirfg fomuch, that he 
refund to be m&dz xCoiinfeVor in 4 the Parliament of Par*; 
left ii; (hould take him from his Reading. Yet, there is 
one .Fault in this gr$at Man's Works, that is, his Style j 
which he form*d after the Model of the German Authors, 
having read a prodigious Number of them : He feems to 
have borrow 'd from them that harfhnefs* of Expreffion, and 
confuted manner which .appears in' all hi$ Queftions; but 
his Penetration and Exadtneis, in ftarririg, all the Qiieftiona 
that can poffibly arlfeupon the Subje# he handles,'. is fo 
: * : L j ' • won- 
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wonderful, that not one efcapes him. He examines them 
with fuch a Depth, and ftates the Reafons of doubting with 
fo much Skill, that the Reader is puzzled which Side to 
fake: Then he determines with fo much Judgment, and 
fuch (convincing Proofs, that one cannot help condemning 
the very Uncertainty, which thdfe Reafons of Doubting had 
occafiontt : So that one may liken him to the Sun, which 
(till cafts Light, notwithstanding the Oppofltion of the Clouds. 
In fhojrt, Acre never was in Eutofe, nor ever will be, a Man 
of fo deep and penetrating a Genius, and fo laborious, as 
Monfieur Charles Du Moulin. 

' ti\s Life was chequered with good and bad Fortune : H< 
died at Pari, in % ftftf* 

JJALDWINUS was born at Arrgs, the Firft of January; 
l<fco. His Father was a Coynfetlor, and the King's chief 
Advocate. He ' ftudied Latin, and Greeks a; Leuvajn, and 
afterwards turn'd to the Law, of which he rendered him* 
ielf Mafter the more eafily by living with Au Moulin. Af- 
terwards he profefs'd the Lam at Hwrges,, for Seven Years ; 
and then at Strasburg p fjetdlefierg, Douay, and Bcfancon ; froiqi 
Whence fknry IIL tneri Kiiig of Poland only, fen't for himi 
and made him one of his CounfeBors of State: As he was pre* 
pariijg tb follow that Prince into Poland, a violent Fever, 
carried him off, op the "twenty fourth of QBofer, 1513. his 
Body was buried in the Cloyfter of thtMatburins, in the 
College of Arras at P*ri t We Have feveral of his Works 
pat are in pretty good Efteem ; amongft tjie reft, a Cowmen* 
t<ary upon the Jnftitutes, arid another upon the Laws of Jfo* 
inulus, and the Law of the Twelve Jables. ' 
f Mr. delhou, calls him'aLawjw'of i Jure judgment and 
exaft Diligence ; and Cujacius lis'd to fay* of him*,' that he 
had a better fyadfor the Law than btoifelf, if be would hue 
have taken a little moire' Pains: However that was, B*ldwi+ 
nus was" not irifenfible of the Emulation tjiat reign'd then 
imdng the chief Lawyers of |iis 1pirte j fo that by endea- 
vouring \o make himfelf able to contend with them, he ae* 
qulr'd a 'great Knowledge of the Law, of which thd Books! 
K^Jt^^r^ i^n-A^L',^* ^—ifargaref 
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mous Duarenus, who was his Adverfary. Thus Providence 
was pleas'd, that v thofe Two who could never agree toge- 
ther in their Lives, fhould reft together after their Deaths. 

HOTOMANNUS, originally defcended from a German 
Family, was born at Pari, Auguft the Twenty third, 1 524. 
He begun about Fifteen to ftudy the Law at Orleans, and 
after Three Years fpent therein, obtaih'd * Do&or's Degree. 
His Father, who was a Counfellor in the Parliament of Pa- 
ris, put him to the Bar, with a Defign of bringing* him in« 
to his own Employment ; but the young Man, had more 
Mind to follow the Study of the fyman Lav, and other po- 
lite Learning : 'Tis faid, he read Publick Le&ures in the 
Law- Schools in Paris, at the Age of Twenty five. He was 
afterwards Profeflbr of Law at Strasbourg, and then at Va- 
lence ; the Credit of which Uniteriity was very much in- 
creas'd by his Merit. He was call*d to Bourges Three 
Years after, by Margaret of France, King Henry the Second's 
Sifter ; from whence he went to Geneva, and after teaching 
the Law there for feme time, he went to Baffle, where he 
died in 1590, Aged Sixty five Years. He left Two Son$, 
and Four Daughters : The Eldeft John Hotoman, Author of 
the fiurlefque Piece called Antichoftnus ; and of Anticola{oH t 
which is an Apology for his Treatife of the Ambajfitdor, 

The Father, who is here fpoken of, was fo famous a 
Lawyer, that Sl Martbe makes him 4lffloft equal to CujacU 
us ; yet, 'tis certain, he minded the Antiquities, more than 
fh? Pecifions of the Rgtnan Law's. 

CUJACIUS, the moft celebrated of all the Interpreters 
pf the Homan Law, was born at Tboioufe y his Parents were 
of the Scum of the People ; but Nature made him amends 
for the Bafenefs of his Extra&ion* by endowing him with a 
Genius, next to a Prodigy : He learnt the Gr&k-and 
Latin languages, without the Afliftance of any Mafter. 
He was better qualify'd than ever any Man was K to be an 
excellent Profeffor of the Law ; I mean, by the Uprighjtnefs 
of his Heart, the Ctearnefs of his Underftandtng, 1u$ 
found Judgment, accompany'd with polite Learning, and 
airexquifite Discernment $ to all which, he added an inde- 
fofigabl* Application, 
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Thefe extraordinary Qualifications, one would think* 
fhould have procured him a Profefforfliip ; yet, his ungrate' 
ful Countrey, after putting him to the Trouble and Fatigue 
of a Difpute, preferr'd his unworthy Competitor ; which 
crying piece of Injuftice, made him leave' Tboloufe ; and 
'twas, perhaps, on this Occafion that he faid, Ingrata f Atria 
nonhabcbisojfa. 

M. de fHopital, afterwards Chancellor of France, fetched 
him to Bourges, from Cabers, to which Place he had retir'd : 
He prtrfefs'd the Law near Forty Years ; fometimes ac 
Tholoufe, fometimes at Cabors, then at Bourges, and Turin ; 
and laftly, again at Bourges, to which he rerir'd at the pref- 
fing Inftances of the Magiftrates. 

He had every where a full Audience, his Scholars fol* 
low*d him up and down, and his great Reputation, got him 
every daw new ones : He never gave an Opinion, which 
he did not think infallible ; nor made any fcruple to re- 
quire time, if he was in the leaft doubt of anfwering the 
Queftion proposed to him, with that Confidence and Certairi- 
ty, which ufually attended his Determinations: And tho* 
his Penetration was very great, whether he undertook to 
Interpret or reconcile the feeming Contrarieties of the Law, 
He always fpent Seven Hours in preparing for every Le- 
iSture | [and by that means, was able to perfonate aH 
thofe great Men, whofe Decifions compofe the moft valuable 
Parts of the Body of the Law. In fliort, his Writings have 
the majeftick Gravity of Pajnniav, the rich Abundance of 
Virion, the Sweetnefs and Oiaftnefs of Paul, and the Con- 
Ciienefs and Sententioufnefs of Affricanus. 

In a Word, Yis eafie to perceive, that he had united iii 
himfelf, all thofe different good Qualities, which were dU 
ftributed among thofe great Men, and made them admir d 
by the World: But that which is moft to be efteem'd, 
and agreeable to Civil Society, is, that none of thefe Perv 
ferfHons were eclips'd by any of thofe Blemifhes which 
I-earned Men are often fubjecl to. His deep Meditations 
had not fowr'd his Temper ; nor was his vaft Knowledge 
*ccompany ? d with the leaft Pride r He was Affable and 
Modeft to all the World, heard every one kindly that adt 
tfrefs'd themfelves to him, inftru&ed then* with Patience; 
falk'd to them with the utmoft gendenefi, and alway$ 

fent tkm b&& ^rni'4 w«h hU Trwmwt, ^d maJq of 

them 
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'i them fo many Friends. A Learned Man,may by Skill in 
8 his Profeflion, attra<£hthe Admiration of the. World; bat 
if he would be belaved, he muft arid Miidnefs and go©d 
Manners to his Learning, which Cujacius has (hewn us are 
not incompatible. 

The prodigious Quantity of his Works, and the Corre&» 
nefs in all of them, are invincible Arguments of the Beauty*\ 
of his Mind, and unwearied Application : He has ex* 
plain'd, ex profejfi, moft of the Roman Laws ; and there are 
fcarce any that may not be underftood by the help of his 

Works. 

Pope Gregory XIH. appriz'd of his. great Worth, an<J 
knowing that he had .penetrated farther into the Myfteries 
of the Roman Law, than any other, endeavour'd to bring 
him to Bologna, by offering him a very confiderable Salary. . 

He was Honorary Counfellor of Qrenoble and Turin ; but his 
Infirmities and Bufinefs, did not often allow him to make 
any Advantage thereby. 

M. de Thou fays, that Cujacius was the Firft and the Laft, 
fince the Antient Lawyers. 

He died at Bourges, in the Year 1590, Aged Sixtv eight 
or Seventy Years, All the Orders of the Town, in feveral 
Bodies attended his Funeral; and the next Day- after his 
Burial, M. Marefchal, Counfellor in the Parliament of Pari, 
who had formerly been hU Scholar, publickly made his Fu* 
neral Oration. ' 

Papirius Majfon, who wrote the Abridgment of this great 
Man's Life in Latin, has colleded abundance of Epitaphs 
made in honour of his Memory, 4 , 

When he was dying, he forbad the publifhing of any of his 
Works but what he had already put out ; yet, ail that could 
be got of his Writing, has been fince printed : He alfo order'd, 
that his Books fhould be fold by Detail ; with a Defign. -of 
disappointing fuch as might colleA his Annotation* on the 
Margins, and publifh them at the Expence of his Reputa- 
tion 5 having made them only for himielf, without that Or- 
der or Method that is jrequifite in Writings defignd for the 
frefs. ^ • 

I cannot omit mentioning here a kind of Difpute, be- 
tween fome of the Learned, whiclj ought to have the Pre- 
fcrence Cujacius or D# Moulin, 

Du 
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ANTONIUS FABER, a Native of Bourg in Brefce, was 
*. long time the Chief Magi/Irate there : After the Exchange 
of the Province, the Duke of Savoy being unwilling to lofe 
foufeful a Man,made him President of the Council at Geneva, 
and afterwards, of. Chambery. 

This able Magiftrate, in the midft of all nis great Employ* 
mcntSydedicated fome pf his private Hours to the Publick 5 He 
jmatte feveral Commentaries upon the L4w,which are printed in 
£ight Volumes in fi?4ft>. He has carry 'd his Notions a great* 
cr length than any of the Moderns. He had a vaft Under- 
ftanding, which was never difcourag'd by the greateft Dif- 
ficulties 5 but he is juftly accusM of deciding too Magifteri- 
aiiy, contrary to the receiv'd Opinions ; and of taking toa 
gjteat a Liberty, in- adding to or clipping the Laws: He 
carries his Niceties too for, and a Man muft be aware, 
left be be milled by them ; for in going from the common 
Opinions, he alfo * frequently leaves ; the Principles. In a 
Nford, 'tis impoflible to exprefs theSubrilty of this Author, 
but he is very far from- being fure. 
. Bacbwius, a Carman. Autjior, has wrote againft theSe* 
cond Part of his Book, De Brroribus Pragmaticorum ; and 
Jen Btrgias, of Naplei, has cenfur'd his Treatife De Conje- 
tftrh.z but it muft be allaw'd, their Criticifms are not all 
qf tftem juft. His<7*fc is reckon'd the beft, and leaft faulty 
ofji if Works, .in that he does not ramble, but generally keeps 
to adjudg'd Cafes : But notwithftanding all the Faults in his 
other Works, it were to be wifh'd he had lived to finifti Two ; 
^atJ^'*isi^»fw«4/^* | wbich goes no: farther ijian the Twen- 
ty (ruth Book of the Digeft, and his Jurifprudentia Papiniana, 
wherein his Defigtv was to have comprehended all the Law, 
according: to the Order of the Jnjiitutes ; but he made only 
the FirftBook. He died in 162.2, Aged Sixty feven Years. 

ANTHONY MORNAC, Advocate in the Parliament of 
Paris,, was one of the moft famous Lawyers of his Time, re- 
markable, for his great Probity and Learning : To his 
Skill in the Roman Laws x he added that of the Pra&ice 
cf the Bar ; and had undertaken a Companion between 
the Upman and the French Law, a Work that defefves the 
highelt Commendation, but he did not live to finifh it ; 

hat we have of it, is enough to make us regret the Lofs 

of 
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the reft, it were to be wifh'd fome able Hand would 
Vtnue, and might have the Happinefs of finifhing it* 
* could here mention feveral other Lawyers, whole Wri- 
ts have contributed to facilitate the. Study of the Upman 
V ; but it would be an endlefs Work : And I gave the 
ider to underftand in the Beginning of this Chapter, 
my Defign was Only to mention i{ie moft renown'd of 
n; thofewho are defirousof knowing the reft, need 
f confult the Book intitled, Le Bibliotheque des Interpret 
iu droit ; written by M. Simon, Counfellor in the Prefidial 
v, and AJfeJfor in the Mar/halfea at Beauvois. 



CHAP. XXXI. 

r * « 

1 

the Difptfitions requird for the Study of the 

Roman Law. 

* * 

it be true, that nothing can be more ferviceable to fuch 
as embrace the Profeflion of the Law, than the Study of 
I Upman Laws y it is alfo neceflary they (hould bring 
>fe Difpofitions with them, which are' requifite to make 
>m full fuccek-therejin. 

It is with the Upman Law as with moft* other Sciences ; I 
ean, that fuch as defire to be. Proficier^rs.in it, muftbefides 
atural Talents, bring with them ,a fincere Defire of Learn- 



ing. 



Among thefe Narural. Talents, we muft reckon firft, a 
und Judgment, gxdMemoty, and'* clrarnefs of Exprejfion.' 

And if it be^certain* ;that all Men on phc to labour as much a£ 
ofiible to form their Judgments ; it is yet more incumbent up- 
;n thofe who follow the Law, "zp 'have their Judgment 
brrnd before .they begin r And. indeed, as the Laws *vre 
iothing elfe, but the Refult of the Meditations of a Yaft 
Number pf wife and underftanding-RJei^-is-k poffible tbeir 
ieauty* fhould be perceived, by fuch* as have not Pifcem- 
tveiit enough to follpty that which is.njoftReafonable?' 'The 
Ymciples of the Civil- Law x being, only an ^Emanation froth 

the 
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the Law of Nature and Nations, we muft fifft learn thetf 
Principles, before we enter upon the Civil Law: 

A right Conception is no lefs neceflary it\ Studying thi 
Law ; for by that means, W6 are enabled to difcover thd 
Circumftances, which make the Ditfetence hi tWo Cafes, 
that at firft fight appear to be intirely the fame. 

To foundnefs of Judgment, and a right Conception, w* 
muft add a good Memory ; tfo l&ow nothing,* {*ys the J{t» 
fnan Orator* but what we remember : Therefore, it would be 
In vain to take Pains to learn the Definitions and Princi- 
ples of the Law, unlefs the Student can retain them ; be- 
fides, as the Number of the Upmdn Laws is vaftly grfeat, and 
have either a great Conformity, or a very apparent Oppb- 
fition, 'tis not fufficient to have a lively Memory, but it 
inuft be ftrong and unco.nfus'd. * 

Memory is generally reckoned a mere Gift of Kature, 
aliW Experience fufficiently juftifies, how much it may 
be iifiprov'd , by Care and Vigilance • this muft b«f 
done by daily Exercife. Nature is generally more li* 
beral to us, than we are grateful to her, and feems to re- 
quire nothing more in return for the Talents {he beftows 
.upon us, than the neceflary Exercife for their Cultivation 
and Jncreafe ; y$t* how many are there that nevef think 
of this Matter ? And whilft rorne ntgle<5t to improve thfc 
Gifts they have receiv'd, we fee others by Care and Pains 
tfepaif the Injury Nature has done them, by her Parficnoni- 
bus Hand. 

Let not thofe who complain of a bad Memory, ever da* 
fpair of mending and making it more happy ; Let them 
kriow, that as it may be cjuite loft for want of Exercife, 'tis 
ftrengthen'd by employing it ; 'tis true, if it be ovfcr-burden'd, 
'twill be difficult for it to anfwer our Expectations ; but 
fohen manag'd prudently, will acquire morfe ftrength. A 
Continual Exercife, with Moderation, accuftoms it infenfibly 
to what; we expect from it ; but Experience has put this 
Matter beyond Doubt, and therefore, I (hall not enlarge 
thereupon. 

Clearnefs of Expreflion is another <Jualifitation, requiGte 
la fuch as would iucceed in the Study of the Law; becaufe 
without tr, it would be impoflible to unravel the nic6 Di- 
ftindions, in which the Point of Decifion often lies. 

t 
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1 agree, that all Men are not born with thefe Difpofmons, 
and that 'tis very feldom they are all founds in any emi- 
nent Degree, in the fame Perfon ; but to begin the Study 
of the Sciences, Vis fufficient that Nature promifes thefe 
Accompli(hments, and (hews an early Dilpofirion, which 
by Care and Application, will with Time, infallibly ripen 
and come to Perfection. 

After thefe Natural Talents, we have already obferv'd, 
all Students in the Law, ought to be animated by ' a ftrong 
Inclination for Study ; for the Mind and Memory are a-» 
verfe to Burthens that are difagreeable to them. 

Ltftbf The Study of the Law, ought to be preceded by 
a^ perfed: Knowledge of all kind of polite Learning, efpe- 
dally the Roman Hiftory* . 

As to polite Learning, if it be requifite for making a 
Proerefs in all other Arts and Sciences, tis much more abfo- 
lutely (b in the Study of the Roman Law ; the Proof whereof 
is eafie : The Roman Laws were composed, as I have al- 
ready often faid, by the moft Learned and Wife Men that 
flourifti'd in different times at Home ; and therefore, were' 
conceiy'd in fuch proper and apt Terms, that it would be 
very difficult to put others in their Places of equal Energy^ 
and confecjuencly are to be wnderftood only by fuch as by 
their Studies, have contra&ed a Familiarity with the Ex- 
preflions made ufe of in the pureft Latinity. 

In^ regard to Hiftory, I have fpoken fo fully in the Be- 
ginning of this Work, concerning the Relation of the Ity-' 
man Laws, to the Hiftory of that Peofle, by whom they were' 
made, that I need fay no more here on that Subjedh 

It may therefore be fafely concluded, that fuch as have, 
reap'd no other Benefit from their Studies, than the Puft of 
the Schools, are in no Capacity to undertake the Study ef 
the Roman Law ; which fublime Science will not difcover 
it felf, but to thofe, who by improving the Endowments 
Nature has given them, have laid in a great Stock of 
Learning : B elides, they muft employ in Study a fufficient 
time every Day, for many Years ; for how diligent foevet 
a Student in the Law may be, it will be a great while 
before he is fenfible of the Progrefs he ha? made therein* 



And 
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And tho* thefe Difficulties that arife from the vaft Ex- 
tent of the fytnan Law, may intimidate young Beginners, 
the.y will find in. thcmfelves Motives to fpur them on, if 
they have ifligjrov'd a&they ought, by their Leflbns in the 
Claffes. 

. _The Glory of Succefe, is proportion'd. to the Pains and 
Labour that attends it ; *nd the Difficulties, how great fo- 
cver xhty may be, when we are able to furmount them, dis- 
courage none butthofe, who either have no Ambition for 
Glory, or want Perfeverance to deferve it. 

Whatever Pains the Application which the Study of the 
Law requires, may. coft, the Advantages that accrue by it, 
are more dian a fufficient Recompence ; which Confedera- 
tion, ought to encourage Youth tp employ their whole time 
in a Study, the End . whfereof is not fo much to obtain 
Degrees, as to improve their Underftanding, and refine 
their Reafon* 

. By what is here faid, 'tis evident I have not been o- 
yer-ftudious to conceal the Difficulties of the Study of the 
Law, and the Time it requires. In the next Chapter, I 
fhall fliew the- fhorteft and moft eafie way to fucceed 
therein ; whch I think my felf the more oblig'd to do, the 
End of this Work being to point out to Youth, the Courfe 
xhey are to obferve in the purfuic thereof. 
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$f /!# MetfaJ \i* It oijen/4 in $ tidying the 

■ man Lair. > 

t*VERY one'JulowSj that to fee Vin % Condition to make 
,~ any Progrefs in tjie Study oft^JUm, Jujtiniatii Injtl- 
Yutcs muft be die.- firft BqoIc we read, t£,ey are the firft Ele- 
ments of the L4w,,;made by O^der & that Mmpelror, foir 
the; Benefit pf the Y^th.wnQ'h.aveg mind to apply them- 
selves that way : They cirijiot be 'too often rfead^ nor too 
.pexfe<£ly learn* d, fince they contain ari;Abrfdgment ofthfc 
whole Oeconooiy of tjie Upman Law, 

T6 fucceei herein^ ^e Definition* [.and. Ttilei are firi^ tb 
be k arn?d by fcearj 5 *then tHe Trie* is to be read over dtre- 
Jully, with the. Jtfotps jpude by jftnniks thereupon ; after 
whiffy it will be very e^fie to teap.thje Advaiit^gfc of thfe 
^Qornmcntajries mad$Jn/tpe Schools .^ the. Pfrafbrajc of Tbe6~ 
fbilus ,wify be, of „greit help towards , .a./jtfght Undeman- 
ding of the TText, 'by . means of tJVe^f&^rai Cafes thferfeifi 
reported upon^moft 6t the Paragraphs.' .' 
\ A£*t the T ejuc jof x!ti&tnftitutes f wfe muft hot; be fatisfy*& 
with once r^adyjg J*,; we muff '.tui;n it pver and ovet, and 
4* for as pofifible retain at : . For if, is the Tfext that is thfe 
phief. Objed of thek Application, . who defirfc to make any. 
Progrefs 'in the Study 'of the. Law ; thfe right Sfente ot 
"wiucii cahriot be, taken, unlefs the very Terms ate known. 
JTtie Style, it}, the Body of the %oman Ldw 9 efpfedalfy in tlie^ 
fnftituits and ' Digc&>. is fo fine and pure, thfe Tehns arfe 
So proper and , well- choferi, ; that there is no making ufe of 
jiuy other, without wrining the. Hmrfl of forfaking their 
ttue^peaning, or at leaft rendring them obfeurfe. 
. One- thing, whidh Beginners oqgjitefpecially to take Catjg 
lio avoid, is the reading. of abundance of Books : "We ought 
to make choice of die Beft, read them often, aqd endeavour 
to linderftahd and retain their Subftancfe^ stbovd ail,- rie 
bught not to mfeddle with large Coinmentarifes, which are! 
rather apt to confound than help Beginners : A plain and 
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eafie way is what Youth is pleas'd with ; by which Mean*; 
being encouragVJ i y*iil|>&e Jfogreft they make, they arc 
inferifibly accuftom'd to a noble Emulation and Exadrneis* 
tha; leads them by Degrees tQ all Giblim* ^earning. 
* ' 'The reading thfc JnfRtittei, bnght to ^ foOow'd by that 
of the the Two laft Tutor of the &%&, which it is fit alfo 
to get by heart ; one of them contains the Explanation of 
djofe lawff in which there is any Ambiguity, the other the 
Boi]£sof the Ancient A^ ; that is, certain General Dem- 
fjons^ taken from die Lawyers Wtfth&s. The next to Be 
ftvidf^d f are the Pwtitlcs of At tHreft *nd the Cod*; 
aftef which, the Student will be in a Condition to copie at 
th$ xme Sence of the Ltws themfelves ; having firft pro- 
pos'd the Cafe, and deduc d the Reafons fbr doubting and 
deciding according to oui; common .pea Aire, intbeExerci- 
fes which our Pixgeflion 6bUges ui to make every Day* 

I cannot help pbfervin^ Irt this Place, tfour if their Pri- 
vate Studies are of great, tile to forward them in the Lmw, 
.tne Itiftru#ion$ wjuch they receive in the $chooJs r when 
they gre followed as they 6ught to h£, are incomparably of 
"more Service : Thofe M*o;are obfigM to pake PuHictLe- 
~#ures r are under a Keceflity of rorng their utmoft, to 
make the moft abftrufe arid obfaire Tkityp clear and per* 
l^eptibk jco the dqljelj Underftanilng : Befides, as St,J* 

pom (ays, Hfibep nefcie quid Uttfitit eMtrjfo *itid wis sStns & 
in aures difcifmti 4* autoris ore tranifafi fortius findt. 

Another thing which 'ranft not be forgotten, is to look 
out /4 and make good the Quotations we £nd in die Book* 
of the, La9 % and carefully to examine thefr Application: 
"The reading over the Laws that are Quoted, gives *s a better 
Xoripeption of die Sence : And therefprt, tpofk who Have 
ajiy. skill in this pfofpund and fubliirie Science, agrees that 
it is the only means to &t the frinciDles of the Law in die 
TMemory ; and eveh,tfie fereateft Qffflbrfties, which* with- 
out fuch Affiftance, would but tdo estfily efcaw us : There- 
fore, we muft be particularly, careful in reading over and 
underftanding the Texts that are made uft of by thofe Au- 
thors, which we maks ufe of to dired us in our Study. 
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i 4 Tk not fuficiem to read over the Texts of the tnftitutes, 
i and the L*#x, whkh are brought to explain foxjie Principles ; 
i we muft be able to understand what we read, aifci to re- 
tain it, in order to make a iuft Application thereof to fuCh 
* Qp«fll*otis as may offer. . Sftn Utptnm tfi virk* cdrutn tt- 
i ***, fed inm gc ftttfdtem, L. iy.ff.de l*t$k. For whjdt 
Reafon, I thought my Sell obligM to letdown here ia x 
i few Words, the Method xx> be obfaved therein, 
i The true Seace of a <U*, is generally -taken fir# froth the 
i 1» 4t4elf ; that is tpfay, the Tefttfs, In which it is con* 
i ifeiv'd : Secondly, ftom die Citcumftances whkh may be 
feggefted by tbejrue Scnte ; to com* at the Knowledge of 
Which, w6 muft firft know, by whom the L** in queftioa 
was made, upon what Occalion, and what was the ,Motive, 
*nd to whom it was direded. An Abftrufendfs in ttrtfe 
Points Is' very difagteeable ; and it is lofiogalmoft alt ones 
Timd* riot to examine with Care, thofe Circumftances* 
Whkh oftto ferve to unravel the Di&cukto that at firft 
feem utrfunncainrable. 

, When we meet with ts** that are not to he understood 
by bare reading,: we moft have recourfe to Cujacius, who 
Is indifputahry thfc beft Interpreter of the %$mnn Lawi, and 
ttioft to be rely'd oq> end as we may happen to meet with 
fome Laws not expkdri'd fry hirH, t$e Qkff, and other Inter* 
pteten are then to be-coofulted. • 

I fluli here lay do** * few ftuf$s, by which thofe that 
have already rnadi feme Progrtfc in thia Study, may know 
how to reconcile thofe L4mt that feem contradictory; 

The firft is, when one L*# is oppos'd to another to be 
terrain of the true Reading of beth ; for the Texts of ma* 
ny Ut*K have been corrupted by the Ignofande of Scribes, 
employed to write oyer the Body of the Ldw f before the 
Art of Primirig was difeover'd ; th*y often ttanfposM Words, 
Scops, and Commas and even whole Periods: Which, 
Omiflioris ot Tranfpofitions, have frequently given the Ltt* 
ft quite ditfesent, and fometimes a contrary SenCte. 

it Was the fame formerly with the Abbreviations made 
ufe of by the Writers, which had introdue'd into the Ldwt 
a prodigious Obfctirity : Therefore, the Emperor JufiinUt^ 
to take aW*y that inconvenience (Commanded TriboHtan and 
the reA of the Compilers, riot to make ufe of them in d)e 
Compofition of the D*re&. 

Ma " Antrim 
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'Antcnim Augufiinw toas niade a'Bb6k, BfntHddtiontah, in 
which he has corrected the Laws ~tnaFti*Ve^teen corrupted 
by Omifllon; Atfdtrion, or TranfpdfiHioft Of Notes, Stops, 
Conioia's or btherwift. Cujacins ~atfd r F*fefr, ?have olfo cor- 
tedted feveral defective Paffa^s in tfife-Scftfyiof the L**l$ 
but th^.CorrecYions of the latter, ate fa nie times too. bpld, 
ahel tHerftfofe not* to be blindly followed; .' 
_ The fecond Rule is, "to take notice -tvherfiftr the -Terms of 
tie Two i<nw.that feem oppofketd *>«e another, are ttot 
capable of receiving dijflferent Signification* 5 for if a Word 
Ex a ; Law, betaken in a dHferent Sfet&e front the Author'* 
meaning, we (hall -find" abundance of Gontmrieries^ where 
in reality there -are none. ' •' * * ■:' * T - 

1 The third is, to fee if One of th^T^ro Laws which Teem 
contradi&ory, does not contain- an -eipreft Detdfhm, in the 
nootf rigorous/ Sence, and tjhe otheF fctf^ufoabie Tempera- 
ture'.'!.' . . • * ' 3*:' ■::/:, r: •* - 

Tfie fourth rs,- to obferve the^AWhore of. thofe Laws 
whish.feem contradictory, and examine ifrtkey were not 
of different patterns: For the Lawjeriisvehovmeof different 
Schools and Se'fts^ were'-alfo frequently of contrary Opini- 
ons, upon the fame.Queflion. I fliall here thftance fom$ 
t,4ws p .which are UicTRfemalns of thtir DWfthtitms, anil : jctm 
be reconril'dby ritf othfcr'mfcans, tfhJm laying their Authors 
were, of different Fa,dtions : Vide - IX^Ski ffi-de Jurtjuravdi 
junfta. J L. 5. ff. dePecuiio, B. 9; ^i;~tffz'dcxAcqair*rer. Qhriimo 
juncla. L/l?. $. y.ff. de rei Vendk&tM^ *JL 7; $. q. ff- de Ac- 
quir. rer. DominivjunSd, L. 6iu ffSd+blfyMkatane, L. 3 5, ff. 
de Peculio, cum Ll t. f to. Jf. didtoettakgatA junBa, L. 1. 
i 7. ft->fili a *4 <& pcuUb'Mio AtiWft*-' tfi xxaaL. tfl. jjf. de 
fecuho Legato.' " • f - ' .:v s r..* i . 

. The^fifth is,' to take notice of the Ittfcriprions of the Laws, 
'and the* Titles upderwKkfh they are place*;" for there are 
inany Laws, which are rfbtto'be urtderftotfd, but by the 
Relation they bear to*tKfe Titles whence they are takjen, 
and which cannot be' afpjMyVi to J Matters of anfcther kind : 
Multa generaliter afyejrta incautos faUefent & reftringi debent 
ad Argumentum Hbri unde iefismpta /tint:- Vide L. 2. $. 1. ff. 
defuis (3 Legitime hfrcdtbt* jun&a, L; 1> ffj dAritu Kuptiarum, 
'.. 155. ff. , deVerlrmtnt ftgnificatitne, jitofta epigrwfhe tjufdem 

»f», L i97-'ff- ~ecdlm tftith junRa) L. $. ).'.i!| ff.de Sena- 
Covfulto Silaniano* _ '-- . 

* * • The 
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? The fifcth ia # eoQbfefvf, J$e Titme,. when, the T;wo,ojtt>o- 

fitc L4*>/ Were madfc j-^jPMW diftipgHc.fl4# Iw*' ***!*#!*$ 
Ut confilientur.jura ; fpfv^Jia^ ^vhjQh .wfis.ib.e.feff.mgde,' re- 
peaJs the formers Aftdthwei« we,muft ta.ke great Care to 
diftingutfii bmraft.tbe ; Anient and, fhe New Law ; fo$ 
many. Laws in theJfrWff, havp.^eea nw^tiUted by, 'FribonZ 
At^/m ofder toiac?c^rn0d^e them .upSfre.,!.*!? bbferved 
icr his Tioac,wthjth. inafces it impoiJiMeJ to reconcile theiri 
Any other way* «han by faying, Pajfy'funt mahum Tribo* 
nsAytt m * » • ; * *.' * 

- The fevetnh,* is tp exanvne .carefully. the State -jqF .the 
Qjlieftiott propofed ^ *ihftt is, whether i£be De^genere an de 
diiqwA facit i Jot as jjici Orator iays, 1$.** *>*. invent ione 
Si ex confronts &eg}b# cpntroverjia nafcaiur cum, inter fc, dug 
vkUntwr, aut*ptyfa JUtges iifcrefare^ colder anduni ejl'utnt 

A*ex<kgcnert*mni,tVrfl 4 e .f^ rtc ^ ii ^P^^^ rac ^ w ^ n ^ er *P 
omnes y u train aliau/im wt&m xem^fcriit&vidcatur : TW Qii£» 
ftions, De genere at que univerfo infinite funi ; 'but "rhore; De 
Jfczc.it funt finite : Whtteforj^ Semper generalibus Jpecialia in- 
fant, fed Jpecialibus non infunt generati!n'"~F6v Exffmple," a 
Legacy of Alimony^ $pp$ ^include Meat t Drink* Cloathing and 
Lodging ; becau&'rh&Bofy c&indi bfe T fu^>orted and main- 
tain'd without them, L. 6. jjf. de Aliment, legat. But not on 
the contrary $ for a Ltgacyof Cloathipg, ^dott nQt comprehend 
either Alimony or Hamhtim.^ -"V-'/.Y „>, m \ v - 

The eighth is, to examine whether the Law that is op- 
pdfit* to tfut$tker* 'does fm ?ive a^&Pioc .De$ifion for 
fotne particular: Re&ipn or Circujnftanje, " 'WnicR^indi,!^ 
the .Maker to -go que of the comjnori. T£°*d $ £j"^ f^* ./?*- 
gnUrt contra coxunurHs juris regulai in^roHuflifm^ eft non ^dibet 
trahi ad confeauentias. .... ".",,"'. • \\ 

- The'njnih i$, ito Endeavour ta fjpd>out t the. true Capfes 
of oppofite Laws, , Which is oftea Jgie, W^fjOf refolving"the 
greateft Difficuities.'that we njeet WA^i^fie^Explanafibi 
of the Laws j ,£*/*#« enim jus ivitqrX " "To this End/ the 
Terms' of the-iKf^^ftt^to^be^wellex^iiiln^l the right 'Ur^ 
derfta&ding whereof* <doas not only fo^t/hs io the Fadr'an^ ' 
the Cafe upon which the Lawyers % 4nfner^>x. 'Emperors 7^?- 
fctfpp was made, hot 'alfo a>-difooysr,t}}e Rules' .an^^nn' 
cipies-pf X4^b>wiii<^^.f^ftio9 was.det^niiii^dV. • ; 

• " ^ t I f 
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If, notwithstanding all thefe Precautions, there (kill remains 
fome Contrariety in the Laws, we mtift agree, that they *ie 
Antinomies, ©verloofcM by Trihmam, thro' Inadvertency * 
fbenim centra JvjKmani mandatum mwmtia ttntraria, & f*g> 
bates Jurifcenfiilterum fententiae in Pandefhtnrt* Ubris retiquxu 
Vide L. l-ff. de ufvfru&n accrefcende, j**H*L. 10. ff. <bt La* 
gatis i° f L. il-Jf. de rehix crcditif, pmeJaL.^^ff.mMndsti, 
L. 18. ff de rebus ereditis, jun&a L. $6*ff , id* Acaww. rer* D#» 
minio. L.Sx. ff.de Lega*.t°.jitnBsL* f.ff dd Ls&w fakkUani* 
JL 22 ff. de Jurejurande, junQa L. 5-ff.de PecuUc, L. 6~t& 7. 
defervis export andit. Vide etiam Cnjdcium, JL & Ohfervat, cap .9. 

In ihorr, Tribonian has reponed in die &geft % Laws chat 




L* penult, fft Qui fine manumiflhm, &C. L.q. ff*ad mumidpah 
fern, jun&a L f 5. jjf. *r jftptf Heminum, 
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chap. xxxm. 

Of tht Quttathm ami jMnviatiyu. 
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AS it is neceflanr in the firft Place, to know how to mate 
life of the S^tctathns which we meet with in did 
Books of the Civil taw ; and to find' o*r die federal Laws 
Quoted by Authors : I thought it my Bufinefe to lay do#c( 
feme Rules for that purpofe. r * 

* The Body of the Cfvit Law, as we faid before, is com- 
pos*d of Four frm, the DigesJ, Cede, ImJHtun*, aftd bhvetr. 
: The Laws of the JftfecJfr, .are generally quoted by the firft 
Word, and Number of the Law; for Iftftance, Lege '/if*i 
eertia Pigeftis de (km? Cedkitemm j fomerimes the NumW 
only, or the ftrft WGjd of /the taw ffom whence 1 the Qpoca* 
tion is taken, is fet down. S / /.* ?' • • !.. * • « 

When a 14^ is divided into ftveral Paragraph, after the 
Number of the L*i*i that of the Paragraph, or the nrft 
Word of it, is fet down $ for Example, Lege 3%. ), u. Oft 
£e#» 4c Donatienibus inter winm &*xvrem f ., 

^.»» *. /» / »/-■« . * . . . »* a < ». > * »rt Some*- 
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" Sometimes a Law of a Title in the tXpft, is quoted by 
&e • firft Word only, with the Titft t without menrioping 
whether it be out of the DigeB or Cede ; and in that. Caff, 
it k an Indication that the Law quoted is in the Colle&ion 
before fpoken of j that is, in the Digeft or Code, according 
as they were before mention U 

The Lams of the €§de f are quoted after the fame manner 
as thofe of the DigeB. 

The Par agrapbj oi the btjKttttes,art quoted after the fame 
manner as the Lams of the DigeSt or CWr ? thus a Paragraph 
of the Inftitutes is quoted, by ihewiog die* Number, and 
mentioning the firft Word of the Paragraph, or by either ; 
but the Title under which tke Paragraph is, muft always 
be mention'd, as thus, Paragrapho tejtes 1 5. Inftitutionibtis, or 
eifc «piW faftmUwm de Teftotoentit ordmaifdis. 

The Hovels are quoted by their Number, with that of the 
Chapter and the Paragraph : For Example, Sovelta Juftiniani 
1&5 # Of/** t. Paragraph 4. or elfe 4 Jsto*/ is quoted by 
the CaHation, and by the Ti//*, Cbapeer r and Paragraph, after 
this manner, J* 4utben$ke 9 QofUtUne 1. T&Wo 1. Cap. a 8 x. 

As to the Ax$bcmtkhj, they are quoted by the firft Words 
of them, after which is fit down the Title of the CW* un- 
der which they zr e placed ; for Example Authentic* cum 
leftover Codwe a4 fagem falcidi** 

This being laid down, let us now fee how we fhjU gp 
about to find out a Quotation m the Body of the Law. 

If the Pafiage quoted it taken from, the Digejt or the 
Cede, it will be beft for Beginners to turn to the Alphabe- 
tical Table, of the Tiths at. the Beginning of the Body of 
the Law ; where having found the Title mentiouM in t{\e 
Quotation, they muft then l0ok in it- for the Lrfir^by^the 
Number or firft Wont. ..:..'• -j 

If the Quotation is taken the liffimWi th e Y muft Eke- 
*tfe have reeoutfe to ;th* Table pfoTJMAtt fmd.ane^ ha- 
ving found the BooHri which it ift lp<* ^fter it there, ^d 
then the Paragraph whkh b qaoted. t * r • u 

If we would find ouH a J\fe**/* tlfeer* is nothing, more xp 



the more eafily found, becaufe all tbr 4tftbemickj are* m- 
ferted in the Cede in a (UffqrentrLeiceiv.; # . >_ , t ; 

M 4 To 
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To conclude, as thbfe who have a Mind to look aft** 
any Law, wafte a great deal of time in turning over the 
the Table or Index, they may fave themfelves that Trouble, 
by rendring the Titles of the Body of the Law familiar, 
and getting them by heart, by which means, they will ac- 
quire a general Notion of the Places where .every particular 
Matter is treated of, and without the leaft Difficulty, be 
able to find out any Law they have occafion to coafult. 

To compleat thefe Inftru&ions for young Students how 
to find out the Quotations in our Books, it remains only 

that I explain the Abreviations. 

•. i. . • . \ . . . « 

ABREVIATIONS. 

£P. JUSTIN, Apudjuftinianum, in Jujtiuianh Infiimes. 

ARG. or AR. Argumento, by an" Argument drawn from 
fuch a Law.- ' ' \ . ' 

AUTH. Authentka t \n the Authentic^ ^ that is to fay, 
the Summary of fome of the Emperors Novel \Cwfiitutians in- 
ferred in the Code under fuch a Tfafc. 

CAP. Capite or Capitulo, in the Chapter, of fuch a Novel. 

C or COD. Codke, in Juftiniarts Code. . 

C. THEOD. Codke Tbeodofiano, in x}\e Tbtodcfian Code. 

CO{~ Columns, in the firft or feconc^Cblumn of the Book 
guotcd. • ■ * ' 

COLL. Colatione, in the Collation of fach or fuch aNwa/. 

C. or CONT. Contra, this is generally us'd to denote a 
pontrary Argument, 

D/DtBo or Di8a, *hat is, the aforefaid, or Lam or Chap* 
tor before quoted* 

* Q. Digeftis, or in the Digeft . 

J. or EOD. Under the fame Titled 

F. finalist the laft or latter Part. 

jT in thfe PandeSs o$ Digeft. The Grecians having made 
ufe of the Letter Ij; to figriifie PandeBs, the fywuw chang'd 
them into Two /'s jpinVt together. Digeftorum liber ideo 
Uuptici ff. fignafur, auadGraci Pandemias per n cum accent u cir- 
tumflexo noiabaht, fub auibtis, & Digeftorum libri qomprebenfi 
font, unde faoilititura ti in ff. Utine inolcvit, (ays Calvin in 
ftts Lcjcicoti 'Juris. V .r v •■ l 

GL. Gloffa, the Gtofs. 



H. <H&, here, in the fame T/V/r, L«, er Paragraph, 



TIT. 
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H. TIT. Hoc titulo, in this Title. 
I. or INF. Infra, beneath or below. 

J. GLO. ypuS* GloJfa,tht Glofs joined to the Text quoted, 
N AUTH. COLL. 1. In Authentic, CoUatione 1. in JujH- 
plans Novels, Part or Se&ion i, (5c, 

IN F. In fine, at the End of the Title, Law or Paragraph 
quoted. 

IN PR. In principio, in the Beginning, and before the 
firft Paragraph of a Law. 

IN F. PR. In fine Principii, toward the End of a Begin, 
fling of a Law. 

IN SUM. In fumma, in the Summary. 

L. Lege in fuch a Law. 

LI. or LIB. Libro, in the Firft or Second Book, (3 c. 

NOV. Novella, in fuch a JSfow/. 

t AR. Paragraph*, in fuch a Paragraph or -rfrficfe of the 
Xtfnr, or of 3 T*7fc in the Inflituteu 

PJt. or PRIN. Principium, the Beginning of a T*V/* or a. 
haw. 

n. PmuUBis, in the PandeRs. 

Q. QU. or QUJES. Qptflione, in fuch a Queftion. 

RU. or RUB. In fuch a £(ubric^ or Title. The 7W« 
were called Hubricly, from their being formerly written in 
Pled Letters. 

SC. or SQL. Scilicet, that is to fay. 

SOL. Selutio, the Anfwer to an Obje&ion. 

SUM. Summa, the Summary of a Law. 

$. Paragrapho, in fuch a Paragraph. 

T. or TIT. TjWi/x, TY*«fo, Title. 

V. or V. Vcrficulo, in fuch a Verfe, which' is a Part af a 
Paragraph. 

ULT. yitimo) ultima^ the laft Tfcfc, Paragraph or L*?. 
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N, as k it feparated by the Ocean ; 
the Ufe of the OvU L*k it differ! 
all other Nation* in Ewfpt, the Kinn 
of not allowing the Roman La»t fo 
Authority within their Dominions, 
STeft of the Eurefean Princes. Hence 
sommOnly reponed amongft theai,tha't 
le ufe of the Civil L*#. And fame 
of the' beft French Authors who are neareft to us, have 
'affirftVd, 'that the EnlUJh make no ufe at all of the Chil 
1*9 i into which Mirtake rhey have been led, by obfeis 
v'n'g, that rione of our Countrymen have taken the Pains 
to Explain and llluftrate It, as the Learned of other Rati- 
ons have done : For it was impoflible, by the Books writ- 
ten in EngU/b, they 1 Ihonld underftand what Vfi and 
Authority the Civil L*x» Was of among uj. 

But, in order to Treat more diflm&Iy of the Authority 
of the J^mum Ltws in BriV-w*, fttntift be firft eonfider'd, 
what Princes and Governments this Nation has been un- 

»■• ■-■.:■.:■ .■" 3. ...... i 6 
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der from the earlieft Times ; firft, under the Romans, then 
the Saxons ; after that, the Danes ; and laftly, the Normans. 
JPrtim whkh feveral* Trinfmutations we fteH s dearly dfe 
ftmgwfh what Laws-the Britain* hive from time to time 
been governed by ; how far the Civil Law has been recei- 
ved, and of what Authority it ought to be at this time a- 
mongus. » & k ' * 

Britain ibe5nj£b©hBid'by die ,Oce4i f Tffra$ never aJtemp- 
ted by any Foreign Power, tUl the time of Julius Cafar : 
For neither Hercules, m>r Ba/chus, .iy>r any other of thofe 
Antient Princes (fays ^biodorus Siculus, who wrote the Hi- 




Dio CaJJius likewife fays ? neither the Greeks nor Romans 
were at any Certainty^cowcel'ning Aritain $ but that all they 
reported of it was. Guefs-work. The firft J^oman who* 
came oV?r info $f it alb with an ftfyfofytt Julias Gefar ; 
who h&Vthg*can^ferNrall Gaul, thiie dff<£xpMtitm into 
Britain, under pretence of revenging the Affront the Bri- 
tain* had offer'd him, by fending Supplies to the Gauls du- 
ring* the Courfe &f hi$ 3/Vars^ a? r^erescfted "by Ambfe- 
xion, and Defire of Eipjacging the Limits- of the t\omdit 
Ivmpire: And* after foqpe. Ad vantages obtained, and Ho* 
ftages.feceiv^forthe^P^ment of an- Annual Tribute, re* 
um\d into Gaul: r T[TJiq?efore t Tacitns pbfevves, He rather 
Difcwefd than Conquef'd Br f tain fop the Xgmans. 

After the Death of Julius* $h$, Iq^p^r^lLrower fliifting 
iron) the People' v to : \i\e -Cafars^ that fecqeecJ^R Emperw 
ftre(iuoufl)T labour'4 &°- f^.He* a Cetiqpeft of Britain. Au* 
guftuswas- upon. the Point of coming Ijitji^r with an Ar* 
my t - but was prevented,. firft, by the« Revolt or the . Van- 
nmt\ then of .the-CantabrL Tiberius ^contented himfelf 
Wiethe Britain* Annual Tribute $ which, when, they rft- 
fu^'4 so pay unde^ Claudius, he Jnyaded Britain ; and with 
the. Aflijkance of Aulut Plautius Vefpatianus and Ofiorim 
Scapula, gave then}. a /fignai Overthrow, leading their Ge- 
neral CarraBacus in Triumph to s\ome, and afluming the 
Title of Brftann,icus. . , But Nero, who* was his Succeflbr, 
was like to have loft this new Acquiliaon, h^d not Suet* 
jpfp Paulinas rr^de ^-buve Refiftance :- Nor could the fth 

mans 
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mans reader ^tst^felv^s db(blute^M»ftAr»^ Britain, l&lkKe* 
fiafianfs and hi* $o&>Qw*t*ans t\mv. <> Oaring w^h, to. 
tervftrl of One hundred: and :thiwy Y^4W, the Jt<muto' an4 
Bti\ains CQnteqdfcd for (he , Sovereignty, with equal poc* 
lune^;- But : thei> baijifti fgibroU'd- ii^. Faxons and Civil 
Wars among theipf^l'ves,, * were 4fcfiiy . overcome jby efts 
Upman Generals ; and, \to their great Misfortune* oeve{ 
havjng bee*i ^ftdeir^hr^wpife^ioi? of One Perfon, be* 
came annate P**y*Hbtl>e fy#umEwl$. 

For. boch'th^^Soufch and J^Iofth n ir^»i aad Gakdqmtns 
wec$ fufaduft yad&'tej^** and pmitian j and the firj* 
j$Jh {fopdfe under the £qndu& anjd..Bjavery-of PftitmsCe.? 
«w#j,, and ytt/i/r^cr^coii,, added to the. F^num Enfpire apd 
ail Britain, then 6nt refbe'd into th^ Form of a ty*** Pro* 
y^ce^: r.Frotp wfeUhr.happy Lofs,pf, liberty they learnt 
the %00f» Maawnjt kfcw«, Lwg'WW*' Eloquence, Archi* 
rte(ib^e r Art of.m^jti^gHigh Way?, and .al^ other $cien* 
ces in which die f&mans excell'd $ \^|d, ,as good Luck 
would have it t th# Memory. -of ri*e*p Trafniadttons.has bee* 
preserved to us by,,. X4c^ t §OR-ip i^w tp. Jjgricola, and/O* 
Ae^ : »/(j«!tf?» Hiftffri^»s t which 1 ofhewyife ^ivould have been 
forgotten, and biui.ed^mojig'^ Ruifis of the Druids fa* 
perflitipfij; fca«* a^.JQ^eaftonies. 
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. , RETAIN bei^g tbujf made 4 fyw» Province, the foi* 
Iqwing Emperors fceua'd qaore careful pf, it, than, of the reft 
of the Provinces depepding upon the Erppiro* and to quiet 
the Disorders and Irj&rr^jpns tljat h^ppen'd, vifited #ri* 
tain ofteqer than ,anj other part of djeir Dominions ; a£» 
ft#ing» above all the . reft of their Titles, to be called 
Sri tannic t. Under the Emperor Adrian, when the North 
Britain* were in -Arras againft his Lieutenant Cn. TreMius, 
the Etqperor coming into Britain, put them to flight ; an4 
to prevent the Incurfions of the Pitts and Scots, built a Wall 
of Stakes and Turf of Eighty thoufanrd Paces long : But 
the Scots breaking thro' the fame, again invaded the South 
Britons : 'to whofe Aiftftance . Hflvius Psrtinax was fent 
by the Emperor Ahtoninus Pius arid Cotnmodus, who kept 
them in Awe for fame time, till under Scptimius Severus, J 

Virius Lupus, then Goveraour of Britain, being oppreiVd 
by the Revolt of . the, Britains, implor'4 .the Emperor's 
Aififta$fe, who came hither, accompany 'd by Bafianus and 

Gcta $ 
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Get* hV$*ns, and P*pim«* the Chief iv/kict, and &wftt* 
itaed Jtere for Three Years, toilr j^AmrV Scone Wall, fab* 
dued the JW»r]fA Britain* and CMitSonianf, but not without 
treat ft*ughter<*n his part, and at ten£th dyed at 7tr£ : Tbft 
fimptrot' is by Heniuto e*toH*d, At mo** ftktlful than an* of 
the rf* rn Wartime Af&tfe fit hccfdfe TKfe of tritwmOed 

• After Severuj*ri& hw Son -C+mtil*, the fttcotedlng Ism-' 
perors could fcarce keep Brtt*sH in obedience ; rtok being 
k Match fbr ^hem, %y realm of the frequine Infarta&ions 
ih other Provinces, which drew their 'Forces another way, 
and many of the /^^MnOmmande^, ufurping die Imperial 
rower, Lordfci it tyrannically *<>vter titib Britakit ; ariieM 
whom was Camufins and *f/fff*y in Dwc^artYTkne ; again* 
whom Vtnftantius Ohlorus being made' Gottrnor, and fent 
into Britain, teftoir'd &e Mand ag*t* to the Imperial Dot 
tn in tons • And -being declared C#fk try phdefidn, bego< 
Cmftiintiftt upon Helena, Daughter ub <7ftf/, one 0f chl 
»r*#& Kings ; whfch Cenftantme, after his Father's Deaths 
Wa*-ftluted -Emperor by the Britffh Legions and by theif 
Power and feravery, fribdutng his ftira Maxentiut, made 
hWr tf ible Mafter of die Jfe*t«» Empire, ' 

This the moft Uluftrious of aR Brktkt, riot only Honour U 
Britain with his Birth, but by introducing a tieW kirtd of 
Provincial Govefartifent, under ik4 Pr<et<*ian Lreutenartt of 
Gaul, together with the Duke and Coont of Britain* ttrf 
Count of ih^ Saxon Shore, and the Lieutenant or Vicar of 
9rhain> who had the Adtniniftratien of Affairs both iff 
Peac* and War committed to diem : And was the firft Jfr> 
¥nan Emperor that encouraged the Chriftiin Religion, and 
favour'd the Light of the Gofpel. 

Now that Cmfiantine the Great wa» born of his Mothetf 
Helen* in Britain, nor only the Wrirers of our own Htftory* 
but Strangers do affirm ; and the fame is ftrenuouAy alien* 
ed againft Julius Firmicus and Jufius Hf(u$ f by the Moft 
Reverend Jtimts VJher, Archbifliop of Am*tb 9 who for hit 
great Learning, is defervedly reckoned an Ornament of the 
-Britijh Nation. • » « 

In this Particular only our Emperor Conftantine. in all 
tnHer Refpe&s without Conrroverfie the greaceft of all th* 
Emperors, was, unhappy ; that thro* an Over Ambition 0/ 
'extending the tinman Empire, he rfanftated the Seat there- 
of 
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<*f to Byzantium, a pleafant and ftrong place, fclnwtd al- 
tooft in the midft of the World : For the Barbarians, temper 
ed by the Abfence of the Emperors, quickly invaded the 
Empire ; Italy was feiaVl by the Goths and Lombard*, Sfa^m 
by die Goths and Vandals, Franco by the Franks, and Brink* 
by the Scots and PiBs% after which, the total Extin&ioo ot 
the Eaftern l(oman Empire immediately enfu'd, 

Confiastoine the Gnat being dead, hits Sons Cmfiantismi 
and Comftantius, and titer them, the Emperor Gratian kept 
fcrfftffion of Britain, ttH ValtnHmimV Time ; whofe Lieu- 
tenant Theodofius, once more delivered Britain from the 
Oppreffions of the Sew j and Fifts, and rat the Countrey in- 
to u> peaceable a Condition, that the Emperor oider'd, the 
Pan which was fubthsed by Thoodofim, fhould be called tf* 
tab r The lame Tbeodofius being afterwards taisM to the 
Empire, was fucceeded by his Son, the. Second of that 
Name $ and after him, by Honorim a Minor. . The Govern* 
ment, during his Minority, being by his Father committed 
to Stiticho, who llfo relieved the Britons from the Invafiooa 
tt the PiBs and Scots. 

But afterwards, under tbe fame Honoriut and Artadita, 
die ft8/ f &*#/* attd Attacots invading Britain, now <juir* 
fcxhatifted, and the H/toan Fords employed in defending 
other Provinces againft the Barbarians, the poor Britons* 
whofe Sighs are deftribed by GitiU, the moft Ancient of 
otir Hlftorians, and after htm by Beda, in vain implored 
the Emperor's Afliftance ; driven, fay they, by the Sarin* 
nans to the Sea, and then back to the Barbarians? they met 
With Death every where. Nor was Honorius or Valcntwid* 
mu III. ever in a Capacity to defend them from the Iofult* 
of their Neighbours : So that Britain, about Five Hundred 
Years after Julius Cafar** firft Entrance, became a Derelidh 

Thus the mtferabie Britons, unable to refill the Fury of 
the Softs and PiBs, firft by them, and then by the Savons, 
were forced to fly for Safety, feme into hntanj in France, 
tod others into Waits and Coronal ; and the few Anglo- 
Saxons that remain d, apply 'd to their Neighbour the Gitr* 
inans, for help to expel the Scois and PiBs. 
' Britain was deferred by the Hgmans, about the Year of 
Chrift 1455 ; and Julius Cafar firft entred it, £ixry Years 
before Chrift's Nativity. 
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- Th* Saxons i who were called in to help and prort& ttii 
Britain a gain ft the Scots and PiSs, after having fubdued 
them', turn'd Traitors to their Britifb Matters : Gharm'd 
With- the Fertility and Swcetntfs of the Couotrey, they. comJ 
pfetri'of.not being, paid their Wages, and fufficiently r©i 
Warded by the Britons:. Wherefore, HengisJ and Horfa un- 
dertake to fatisfie their, owti Demands, by pillaging the 
People ; to whom other Saxm Foree* afterwards joining, 
thty fubdued the Britoks'in ftveral Pans of the Iiland, crea- 
tednfew Kingdoms and Principaliri|tS| a#d at length fptm'd 
the* HifnM'cfy. 

The firft of the Seven Kingdoms wat that of Xjtit, over 
tuhicfc Hengift the fa*rit made himfelf King, in the year 
4-45 ; the lecond was of the South Saxons, # wbo<V firft King 
Was - Eta, who began his Reign in 488 ; che thiiji wav of 
the Baft Angles, firft eredted by Ojfa± in 5J1 % tjie .fourth 
of fbe Maft Saxons, began by Brcbwin,- is 5*7 $ the £fiJi.of 
the Mercians, was firft ruled by Creda, .• a; Sapm* who begga 
to Reign in $82 $ the forth Kingdom was that .of the Nor* 
thumbrians, firft poffefs'd by Ida, in the Year of Chrift 5881 
the fevfenth and laft/of xhtWcft-Saxon^ was firft gov^rp'd 
by Qcrdicw, in thfc Year .511 ; whoft Succeflbrs, either by 
thrir own Bravery or the Strength of their Subjects, which 
were tieckonM'the moft 4 WarliW • of all {he. Britain*, con- 
*<qti0rti the reft of the JU^on Kings, Hfcxtinguifh'd the iftp* 
l*tcty;> and brought *all their Domi&i€fts Under the, fole Pow- 
er '.of Effort King "'of d|e,*Jf%/? Saxmj, in ttr Year 800 3 
and he tirft iiripofeJ the Name of England upon Britain, and 
by his Edidt, order'd the Britons to .bg callied Bnglijhmen^ 
from which time* all Natiotis have diftiftgpiih'd us by that 

* - Afcetf Egbert, who piurof the Spoils of the Saxon Kingdom? 
"had" ert&ed the Monarchy of England, fucceeded Etloetwolf 
tfndhis Defcecidants^ for a Hundred afid.S^veqty five Years* 
during which time, rtheyfuffer'd great. Slaughter and Da- 
rnsfg^s by the inenrfionfc of the Dane** who poflefs'd the ' 
Ki'ttgdohi'for foure-time,-. till the Angh Saxons recovered itj 
and were themfeiVea iA a- fhort time, obtig'd to quit it to 
Ate "Cukes 'of Mxmandj, whofe Pofterity enjoy k to this 
Day* ■: •' . - 

-- r 
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feut in the Time of Rthelwolf, the Panes invaded and 
plundered the Countrey of J^ent,; and under Etheldred f 
that of Northumberland ; and aftemards, under Elred> Lon^ 
'don and Exeter, exa&ing Tribute frojn the Englifh i A$ 
length Swain King of Denmark, gbt Pflfleflion of the wW$ 
Kingdom, in the Year to 14 ; and with his Son Canute after 
him, enjoy'd it for Twenty eight Yeats* Upon the Dealt 
of Canute, the Englifh, out of hatred so the Danes, recalled 
Edward ktheldred, at that time an ExU$ in Normandy ; who; 
by the AJtftance of WiSiani the. Bajlard, Duke of. that 
Countrey, being made, King of England, .reign'd Twenty 
four Years, with great Piety and Juftice ;: and ena&ed feve- 
ial Laws, fo juft and, agreeable to the Temper of the N%* 
tion, t^at bis Memory is fti.il venerable on that Account^ 
land at length Was candntefd; 

Edward dying without Children, Edgar Ethcling Graiidfori 
to Edmond, commonly called ironjtde, and a Favourite of 
the People, endeavoured to pdffels himfel£of the Kingdom * 
but being under Age, and unfit t9 govern, Harold, Son of 
Earl Godwin by King Canute's Daughter, , feized the Throne, 
land got himfelf inaugurated by th£ Archbifhbp of Tor^ f iii 
the Year 104^. . •. « , 

William Duke of Normandy, by his Epibafladprs, requir f d v 
the Reftiratiori of the Kingdom ; firft, becaufe he >yas the 
neareft Of Kin to St. Edward, as feeing ^the Son of f^ahert^ 
by Emma Daughter of Richard Duke qf fiorynanclj, avKo was 
St. Edwards Mother % and becaufe St, Edward had ty.Pro* 
njife made him Heir to the.K'ngdoim, in cafe Ije died with* 
out Children; and.alfo Harold hacf by Oath enga,^d Himir 
felf, to affift WHttini itf getting the Kingdom after St. E& 
fpard's Death. - 4 \, 

William 1 came with an Army, to vindicate his own ^tghc 
and punifh Harold's Perfidy ; who beiqg flain, he was pro* 
claim'd King in 1067: After a Reign of Twenty one 
if ears, he was fucce$de4,m England, ifi 1088, by fViSUni x 
Hpfus his fecorid Sdn ; who dying without Children, the 
Crown fell to his Brother Henry I. youngeft Son. to the Con» 
ijueror ; in whom, after a Reign of Thirty five Year« f ' 
and leaving no Children, tfce Male Line of William the pirft 
iya$ extindl. ,He was fucceeded in ii$6, by Stephen [. q£ 
JUoii, Son of Adela, Henry the Firft's Sifter, To Stepht* 
jfoccfcAted Henry IL and to him hi$ Son Ificbtfd l, , witl* 
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whom eincted the Norman and Foreign Governtrtertt • fot 
Richard and his SuccefTors were born in England, and ac* 
tuftom'd to the Bnglifh Laws: And it is much for the Ho- 
ttourof the Englifh Nation, that tho' the Normans, who* 
hated the Englifh, endeavciur'd all they could to abro- 
gate their Laws, and introduce the Norman Manners and 
Cuftoms ; yet they ftill preferVd, and have tranfmitted th<{ 
Mngli/h Name to Pofterity. 

From what is premifed, the feveral Changes of Princes 
and Governments which England has fuffered, fuflfciently 
appear : Let us now return to the different Laws made un- 
der thofe feveral Changes and Revolutions, and fee how 
far the Civil Law obtained among them, and what Authority 
k is of at this Day in England. 

Ther6 k no Hiftorical Account either of the Laws or Go* 
vernment of the Britons, before the Entry of Julius Cafdr t 
except what we find in the Reman Authors: Cdfar relates, 
that in Britain and Gaul, the Druids were both Priefts and 
Judges, and decided all kind of Publick and Private Con* 
trover/res ; if Murther or any other Crime was committed, 
or Difoute happen'd about Inheritance or the like, they 
determined it ; and fuch as refus'd to ftand to their award, 
were forbid to appear at their Sacrifices : But of their 
Laws and their Holy Ceremonies, there is no Account extant ; 
not being permitted to commit any thing to Writing. But 
Cafar mile no Alterations in the Lam of Britain ; He fuf- 
fer'd thetn to be governed by their own Kings and Laws ; 
only reauir'd Hoftages and a Tribute : And Seneca fays, 
Britain before Claudius's Reign was St) I fURIS. 

But Claudius fubduing a part of the Ifland, introduced the 
Roman Laws ; and by his Edift, filenc'd the Druids: Which 
made Seneta fportingry fay, 

Itle Britamos Cota Catenis 

Vltra noti Juffit & if [urn 

Littora Ponti Nova Roman* 

Etcaruleos Jura feeuris 

Scuta Brigantei Yremerc oceanum* 
Dare Romp/ex, 
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*Twas He, whofe AH-commanding Yoki 
The fartheft Britain* gladly took ; 
, Him the Brigantts in bluri Arms ador'd t 
When fiibjedfc Waves confefs'd his Power^ 
Reftrain'd with La#s they fcorn'd before j 
And trembling .Neptune ferv'd a jfyrtiit Lord. 

And Tacitus write*, that Claudius planted a Colorty af 
Doncafter, to keep the Rebels in awe* and teath his AI* 
lies the Study of the Rpman Lotos \ and Jof. Scaliger under* 
ftands the ancient Poet, of the Times of Claudius, when h* 
fays, 

' Cernitis ignotos Ldtta fub lege Britannii 
Sol citra noftrum fteBitur Imperiumi 

Tacitus alfo relates the Complaints of Britain* under Nero iri 
thefe Words ; That whereas informer times the) bad only on* 
Kjng, rim they were govern* d by Tm ; the Lieutenant to Juc\ 
their Blood, the Procurator their Suytance. 

But Britain being intirely fubdued by the Prudence And 

food Condu& of Agricoln, was reduced into the Form of A 
rovince by Vejpafian and Domitiah ; who, as well as their 
Succeflbrs govern'd it by the Roman Lam, and adminiftred 
juftice to the Britons by toman Magiftrates ; fuch as Proeoh* 
fuls, Prejtdents, Legates, PratM f and latterly by Earls of 
Britain, or their Deputies j the Britifb Lams being inrirety; 
abrogated. 

Under Ddmitidri, the Roman Ldtis had taken fe deep toot 
iri Britain, that Agricola exhorts them to bilild Temples* 
Market- Places, and Houfes after the Roman Manner ; and 
tliey accommodated themfelves fo well to the fymdn Art^ 
that they learnt the Ionian Eldquerice, and Aft of Pleading 
from the Gauls. And Ariftides the Grecian Orator, in th§ 
time of Mark, Anthony, places it among the Encomium* 
$f R$nie, that (he had rendred her Laws common, even to 
Britain $ and extended the iJfe of them as far as he* Em* 
pife : And fynie is by Claudian called the Mother of Arnit 
ind Laws • and by SUoniui Afotinarts f the Abode of Plac4 

df Re£derice of the ham. 
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. The Ufe and Exercife of the Roman Laws in 'Britain* 
appears alfo from this ; that under' Siptimius Sevcrus, Aimi- 
lius Papinianus fat at Torl^, as Pr&fittus Pra torso or Chief- 
Juftice, which was the moft eminent. Degree in- the Empire, 
and pronounc'd Judgment there ; concerning which, Dio 
CaJJius, who wrote the Life of Scvcrus is to be credited, al- 
tho' there is no mention .of it in any* of '.the other Roman 
Writers. 

Scverus, to. toean his Sdns Antoninus, CaracaSa 2nd Geta 9 
from the Debaucheries of Rome,, and keep his Legions 
from Idlenefs, came over into Britain ; and leaving his 
Son Geta, with fome of his Counfellorsand intimate Friends 
to govern the Inland Parts, fubjed to the Romans, 
went himfelf with Antoninus, at the! Head of an Army 
againft the Caledoninntt In which Expedition,- as they were 
riding together^ Antoninus (topping his Hoffe, of a fudden 
drew his Sword, with intent to kill his Father ; but was 
prieyented by the Inter|>ofi$K>n and Glamour of the Soldiers. 
$«vw pafs'd this over, and ftifled his. Refentment till he 
caate so. his Quarters, \\vhe.re Jie to<ier'd- ; his Son^ together 
with Papinian and.Caftor y his intimate Friends, to come to 
Kim ; and having commanded a .Sword to be laid. before 
him, reprimanded his Son for making fo villainous an At-* 
tempt, in the Sigjjt of the Allies and Enemies ; and faid, 
If thou art drfirous -ft put me out of the tt>aj, new k$U me with 
thy own Hand $ or there is .Papinian,. who if thou- commandeft 
will ob?y thee. This Papinian was made Firft Minifter to the 
Emptror $cverus,3Ls tocll for his fuperfctive Skill in-the Z,<nw, 
as that he was nearly related to the Emperor by k Second 
Marriage* 

The Caledonians being fubdud by Severus, he returned to 
Torkc , ; wiwre he made the Ediift* whereby 4t. is provided,. 
iThat if a Man bad a Slave, ;whiclx he bought, or came, 
dtherwifehoneftlyhy, and believed himfelf -to have a good 
Title to him, tho* he provted to betong to another ; yet all 
Acquifitions made by that Slave, either with the prefent 
Mafter's Money, or. by his Own Work andlnduftry, fhould 
ftarid good in Law. And, on the contrary, if the Matter 
krievv the Servant to belting to another., , This Edidt was 
made in the Year when Faujlinus. and Rufus were Con- 
ftils, in which Scverus died ac Tork* a»d was wrote 

by 
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by Papinian : For our Commentators are of opinion, th^t 
all the Laws both of Severus and Aptonipuj wer? written by 
Papinian with great Care and Deliberation.: And the Lear- 
ned think, that not only Ptpinian, but Paul and VlpUn, 
were both in Britain, as Afleflbrs to Papinian, and Coadju* 
tors to G<?m in the Adminiftration of Affairs, AIL which 
is much for the Honour of our Nation :. For. there never 
was, nor ever will be, as Cujacius fays, a Lawyer that.es> 
cell'd, or can equal Papinian in that Science. .. 

Vlpian and Javolenus alfo, bear witnefs in the PancUBi, 
that the Government of Britain, was under Rpniah Laws. 
The Britijh Children were fubjedfc to Paternal Authority 
ex Jure Romano, by the Roman Law. And Fathers made Pur 
pillary Subftitutions ; but not unlefs they had firft: confti- 
tuted their Heir by Will. And Vlpiams reports of ^Seve- 
rus, that he gave the fame Anfwer to Finius Lupus, Go- 
vernour of Britain^ And Javolenus, in the Cafe of -'Sejuf 
$4turni?ius n s Will, gives his Opinion, that the Eftate ought; 
to be reftor'd by the Fiduciary Heir, if the Perfon to whom 
he washy the Difpofition of the Will to'furrender.it, hapr 
pen'd to. die before the time for the Reftitution ex- 
pird. 

But the Britons not only conformed themfelves ta 
the Roman Laws, but affedted their Manners , . Lan- 
guage, Drefs, Eloquence and other .Arts, which t>y Pi* 
vine Povidence fpread over the whole, Countrey, that o- 
therwife had conrinu'd under its Native- Barbarity: For 
they were no whit improv'd by the Saxons, Danes .and Nor~ 
mans. So that whatever our Anceftors boaft of* eitheg 
of Beauty or Splendor, w^s all. owing to the Manners^ 
Vertues and Government of the Romans : And the. Britons. 
at length, fo adapted themfelves to the Roman Difcipiine^ 
that Giidas reports, the Countrey was called Rpfj\aniQ. • 

Nor did the Britons forfake the Roman. Laws, rilj they 
themfelves were deferted by the Romans r whjch Jbappen'd 
in the Time of Honorius •> when a barbarous Eeopfe. inhabi- 
ting the other fide of the Rhine, ir>v-ad.mg this Countrey 
and plundering it as they pleas\l, ; ..reduc v d the Britons to fo 
great Streights, that, obeying nV longer xhe Roman Lam x 
{ney eredbed a Government of their, own, as Z^^vnus fay$ f 
which, however, they did not m^ihutfn long, bein£ cpq- 
- ', " " ' N 3 " *'*- " querM 
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query fey the Saxons, and by them oblig'd to follow thefr 
laws. 

But forafmuch as fome of our moft celebrated Lawyers 
have ^dvanc'd, that the Romans never impos'd their Laws 
upon the Britons,. but fuffer'd them to ufe their own ; upon 
what Foundation I cannot imagine, fince it is repugnant 
both to the Upman and Britijh Hiftory $ and both Camden 
and Selden, two famous Men, maintain and prove the con* 
trary by moft evident Teftimonies ; of whom one has ren* 
der'd pur Nation illuftrious, by his Chorography and Annals 
of Q. Elizabeth ; and the other by his exquifite Skill in our 
Common Law, to which he added that of the Mofaicl^ and 
other Nations, with a lingular Knowledge of the Oriental 
Languages : To whom may be added, Spelman the famous 
Antiquary ; all proving by fubftantial Keafons, that the 
Romans, having abrogated the Britijh Lam, introduced their 
own, and adminifter'd Juftice by them, as long as the JR*» 
man Emperors continu'd Matters of Britain. And we ought 
to be convinc'd by the Arguments of thofe who excelrd, 
both in all kinds of Learning, and in the Knowledge of the 
Antiquities of our Nation. 

This Opinion, however, feems to be opposM,by theEpiftl* 
feqt to Pope Eleuthcrius, from Lucius one of our Britijh Kings ; 
whereby he defires the Pope to tranfmit to him the I(pman 
Laws ; which would have been an Abfurdity, if Britain had 
then been goyern'd by them. This Epiftle wasfirft printed 
in the Reign of Henry VIII. and has been recited by fome 
of our Modern Hiftorians, byafs'd by the Pefire of doing 
Honour to our Countrey, in order to give it the greater 
Credit ; in which alio Lucius, the fir ft Christian King, de- 
fires to be admitted by the Pope to the Chriftian Faith. 

But this Epiftle is liable to Sufpicion, becaufe our mqft an : 
Cient Britijh Writers, who take notice of it. fay not a Word 
cf the Roman Laws ; and our later Englifh Hiftorians, affirm 
upon many Reafons, that it is fpurious ; Firft, becaufe it 
bears Date in the Year of Chrift 1 59, whereas Eleuthcrius 
was not Pope before 1030; idly, Becaufe many of the 
Words favour of the Norman Latinity and the Englijh Law ; 
and that the Scriptures are quoted in it according to St, 
Zerom** Tranflation, who flourifh'd about Two hundred 
Years after Eleuthcrius : $dlj, Becaufe neither Geofiey of 
Jtionmouth, Hoveden, nor any other of our amient Hiftorians, 

ukc 
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take any notice thereof. There are bfefides feveral Pre- 
fumptions, that help to deftroy the Credit of this Epiftle ; 
as* that the Pope fpeaks to Lucius in the Plural, Vos efiis Vi- 
carius Dei j which manner was introduced by fome of the 
later Princes ; that the Stile of the t\oman Language in 
thofe Days, did not allow of the Pope s Expreffion, Se Leges 
Cafaris fojfe femper refrobare ; that the Words Protection* 
and Pace, are not of fyman, but a modern Englijh Stamp ; 
that in the ancient Copies of the Conqueror's Laws, this Epi- 
ftle is not to be found ; that the Conqueror's Laws and Cu« 
Jtoms of London, in which this Epiftle has been publifh'd, 
are fubjedt to many Obje&ions ; and feveral other grounds 
of Sufpicion, which the Learned Dr. Gerard Lang/drain, Pre- 
voft of Queen\ College in Oxford, together withhis learned 
Obfervation upon the Antiquities and Laws of the Romans \r\ 
Britain, in which, as well as in Univerfal Hiftory, he is 
jnoft skilful, has communicated to me. 

From hence, 'tis evident, the Britons were governed by 
the Uptnan Laws;, as long as it made a Part of the Empire ; 
'till forfaken hy the Romans, they were oblig'd. to ftoop to 
(he Saxon and Danijh Yoke. 

Tho* there remains but little Appearance of the Upman 
Laws, under the Saxon and Danijh Governments, as being 
intent in propagating their own, the more eafily to keep 
the Britons in Subje&ion; yet it will appear, the beft 
and moft religious of their Princes, often imitated the Ho* 
mans in adminiftring Juftice to their Subjedb. 

Thus under the Saxon Heptarchy? Bed* tells us, Ethelberjt 
King of Kjnt, about the, Year of Chrift €\%, with Advica 
and Confent of his Wife Men, made certain Decrees to be 
obfervM in Judgments between his Subjects, according to 
the UpTuan Model ; in which he provides in the firft Place, 
againft Robbers of Churches, of Bifhofs, and others ; and thefe, 
Bede fays> were wrote in Englijh, and obfervtt in his time. 
This was the firft of the Saxon Kings that made Laws : Af- 
terwards Ina, King of the IVeft-Saxons, enadted more Laws; 
then Qffa King of the Mercians, put out the Mercian Laws j 
and after thefe, Aimed King of the Weft Saxons, made feve* 
Cal Additional Laws ; and his Succeffors Edward th^ Elder, 
Athelfian, Edmund, Edgar, Etheldred, all Faxons, and Canute 
the Dane, publifh'd their feveral Laws, which are yetextanr^ 
<md have been tranflared into Latin % by William Lamkard. 

N 4 'But 
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But in all tVed, there are few Judgments agreeable wicfj 
the Reman Laws, which after Juftinianh Time, werefcarce 
known to the European Nations ; and the Saxon Kings 
Were very adiye in eftablifhing their Power, attho* many 
bf them were i-emarkable for their Religious £eal ; and 
•tis to their (hining Piety, the Ere&ing and Founding fo 
man- Cathedral Churches, Monafteries, and Colleges is 
toholl' cw»ng. But this could not be expedked from the 
Danes ; who being Heathens, and invading England in th$ 
Year 800, not only deftroy'd Cities, Towns, Churches and 
Monafteries, but Laws, Sciences, and all kinds of Learning, 

Iheie being expelPd, St. Edward, Sirnam'd the Confeffot, 
form'd one Common Law, out of thofe of the Englifh, Danes, 
and Mercians, which are ftill called the ConfcffvPs Laws; 
arid of which the Englifh afterwards grew fp fond, that in 
the Iforman Tithes, whenever the People, oppreft'd by 
the Severity of the Norman Laws, murmurM and grew 
tumultuous $ the Kings ufed to footh and pacifie them, 
by promifing a Reftitution of the Confeffors Laws s And in 
thofe Days, our Kings at their Coronations, oblig'd them- 
felves by Oath to obferve St. Edward's Laws. 

\Vhilit the Saxons and Danes were Maftbrs of England^ 
the Britons who had fled from their Fury into Wales, wert 
govefti'd' by their own Kings ; yet none of their written 
Laws are extaftt, before their King Howel Dha ; who, 
about 940, having called his Biflidps and the moft Learned 
of the Laity together, corrected the Ancient and made 
fiexo JLaws ; Which he commanded Blegaridyg Longuariduf, 
k Learned Man for thofe times, to put into Latin and fubV 
lifli'j' atiiiongft which, the Eighty fifth Article highly com- 
mends the Reman Law, for providing, that where the Nuin> 
ber of Witneifes is not d^fin'd, Two (hall fuffice ; and. for not 
admitting the Teftimony of One : Yec thar very Law men* 
iions feveral Perfons, whofe fole Evidence is to betaken,' 
as of the Lord between two Tenants, of an Abbat between? 
two Monks 9 of a Father between two Children, of a Bricft 
jft a Matter attefted before him, of a Virgin in a Rape, ot 
ja Thief impeaching his Accomplices at the Gallows ; and 
(erne others. Nor can we expedt much Light concer- 
hihg the Roman Laws in thefe Ages; when Juftiniajfs Books 
Jay buried, and there was fuch an amazing NegleA of the 
Sciences over all Europe. The Danes efpecially deftroy'd all 
:..... ..... j^ad 
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kind of Literature in this Nation j and thofe few Roman 
Remains which are to be feen in the Time of the Saxons, 
were taken from the Theodojian Code, and Fragments of 
Gains, Paulus, and Vlfian, which with fome Pans of the 
fandeBs, were then extant in Europe. 

Let us therefore proceed to the Norman Period, in which 
the firft Kings m^de many Alterations in the Government, 
abrogating former Lavs and ena&ing feveral new ones; 
and laid the Foundation of the Government under our pre* 
fent Kings, who derive their Title and Succeffion from 
him. Now that the Normans introducd the Vfe and An* 
thority of the Civil Law in feveral Cafes amongft us, is plain 
from what follows. 

' PfMiam Duke of Normandy, having got Pofleflion of the 
Crown of England, tho' he gave out he was Lawful Heir 
by Edward's exprefs Promife, and as his Kinfmah ; yet 
he wa§ not fo nearly allied to Edward as Edgar, Sir« 
rianrd Etheling, which fignifies the Peoples Darling: And 
therefore, to ftrengthen his Caufe of making War, he 
added another Reafon, <vi%. the Death of Alfred, Ed~ 
ward's Brother, and Banifliment of Robert Archbifhop of 
Canterbury ; from all which Caufes, he concluded hi$ 
tVar to be juft againft Harold and the Englijh. But as 
foon as he had got the Crown upon his Head, he made 
feveral Alterations in their Laws, and inftituted new Forms 
and ' Merhods in the Courts of Juftice ; turning many of 
the Allodial Lands belonging to the EngWSo into Feudal Te^ 
hure, and impofing many Taxes and Tributes, to which 
the Englijh had been Strangers till his Time : At length 
dyings and difinheriting his Eldeft Son Robert, he made 
Ms Second Son William, Sirnam'd R^fus 9 Heir to the Crown. 
Of England. 

'• This 0%Biam, commonly calTd the Conqueror, in the Be* 
ginning of his Reign, was prevail'd upon by his Nobles to 
command Edward the Confejfofs Laws to be obferv'd, with 
fuch as he fhould add thereunto. But the Kingdom being 
Quieted, when he applied himfelf to make new Laws out of 
thofe obferved by the Mercians, Danes, and Eaft Saxons; which 
were the chief People in this Natibn f he preferred thofe of the 
Danes, becaufe they came neaireft to the Laws o{ the Normans, 
faho were originally defcended from' the Danes ; ihefe he 
ittix-d with the Lays of Nirm^ndy^ and then publUh'A them.' in 
]l v : : - ' * " * "" ""• ' ' '-■ ' :i • his 
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his own Name ; and many of them are ftill in force among 
xls. And notwichftanding his SuccefTors, William H. Hewjl. 
Stephen, Henry II, and others after them, always pacified 
the People when they grew unealie on account of the Nor* 
man Innovations, by promifingto obferve St. Edward's Lam; 
yet they never were fo good as their Word, only the Ba- 
rons got from K. John and Henry III. the Charter of Liber* 
ties, by which the Severity of the Laws before in ufe was 
moderated ; which they call'd the Great Charter, and which 
it to this time highly valued by us. 

The Conqueror's Laws at firft feem'd harfti to the Eth 
rlijhy and they often attempted to fluke off tta Yoke, but 
Time and Cuftom made them eafie and familiar, and t# 
Degrees, acceptable to the People ; for the Force of a re- 
ceived Cuftom, is very great in all Places 5 and therefore, 
a Law is compared to a Tyrant, but a Cuftom to a good 
King : And Laws which are given by Prefer ipt, have a kind 
of Servitude in them ; whereas Cuftoms received by Con* 
font, govern thofe that are ftill free. 

But above all, the Hardfhipi introdue'd by the Laws of 
the Conqueror, This feem'd the mod intolerable to the En* 
glijh, that whereas under their former Kings, the Laws 
were writ either in Latin or the Saxon Language, he order'd 
all his Laws and Proceedings in the Courts of Juftice, to be 
writ in the Norman Dialed ; which neither the Englijh nor 
trench, many of whom were his Subje&s, could under* 
ftand : And moreover, that Children fhould be taught the 
fame in the Schools; which St. Augufiine charges thecoma** 
with as a Hardfhip, they having order'd the Nations rhey 
conquer'd, to make ufe of the Latin Tongue in all their 
Judicial Proceedings : Yet this continu'd here till Edward 
rhe Third's time, when a Law was made, that all Actions 
and Pleadings in the Royal Courts of Judicature, fhould 
he in the Englijh Tongue. 

*■ That the Cuftoms of Normandy were mix'd with thofe of 
England by the Conqueror, is evident in many particulars 3 
and this the French fay, was the Reafon that Charles the 
VI. and VII. Kings of France, after recovering Normandy 
from Henry VI. whofe Anceftors had held it from the Con* 
fueror 9 * Time, did not immediately reform the Cuftoms of 
Nomanay, as he did thofe of other Provinces, becaufe they 
had not b«o atar'd by the Englijh^ 4s agreeing with their 

own 
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0Wfl native Cuftoms ; the firft that reform'd the Cufioms of 
Normandy, was Henry IH. King of France, in 1583, till 
which time f the ancient Cufioms of that Countrey continued 
in force. 

The Conqueror making ufe of hi* Abfolute Power, intro- 
duced feveral new Forms, and either chang'd the Old, dr 
ere&ed New Courts of Juftice : There is indeed fqme 
mention of Chancellors in the Saxon Times, but the Coort of 
Chancery was inftituted under the Conqueror, and continued 
by his Succeffors ; in. which, a Chanceior appointed by the 
King prefides, and from him all -Original Writs and Pa- 
tents iffue : It is the .firft in Dignity of all the great Offices, 
Out of this Court alfo come Feudal Jnquifitions ; and the 
Chancellor has Power of moderating the Rigour of the 
l4W f and granting Relief in all Cafes of Fraud and Deceit 
cognizable before him, in the fame manner as the Prater 
aiaed, fupplied, and corre&ed the Upman La* : And tho* 
fome Learned Men amongft us, have been of Opinion, 
that this Power was not granted in fo full extent to the 
Chancellors by the Conqueror, but that it came to its prefent 
Grandeur by Degrees, in the Courfe of feveral Ages ; yet^ 
Vis certain the Chancellors had the fame Power under HenryU. 
from what John of Salisbury, Contemporary with Thomas k 
Becket, fays in his Book, 

Quarendus t\egn$ tibi Cancetarius Angti 

Primus fohdta menu petendus erit 
Pic eft qui fygni Leges CanceUat iniquas j 

Et mandata fii Princifis aqua facie, 
Siquid eft obeft populo, vel moribus eft inimicum ; 

Qpicquid $d eft, per eum definit ejfe nocens. 

And Alexander Necfyam fays of Beefy?, That he was 
prais'd for cancelling unjuft Laws. 

In the Conqueror's Reign, the Court of King's Bench, 'firf 
determining Criminal and Civil Caufes between the King 
and the Subje & was ere&ed ; and likewife die Court of 
Common Pleas, for judging of Matters between the Subje&s f 
as alfo the Court of Exchequer, in which all Matters rela- 
ting to the Treafury, Fines, Taxes, Confifcations, and the 
like, are ex&niin'd and determined : And tho* fome have 
thought that theie ^ourts, efpecially the King's Bench, 

... ., ..... v v . were 
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were of an older Date ; yet Vts moft certain they have 
fubiifted among us from the Conqueror's Time. 

But the Conqueror exerted his Power in nothing more 

than appointing the Terms for diftributing Juftice, and re- 

-gulating the Method of Evidence, for whereas in other 

• Parts of Europe the Courts of Juftice are always open, ex- 
cept in Harveft and Vintage Seafons, and Hol ; days ; the 

* Conqueror eftablifhed Four ftated Tertns of the Year, of fo 
many Days each ; out of which, no Profecution could 
be carried on in any of thefe Supream Courts : He alfo 
appointed all Evidence of Fads, tobe heard and determin'd 
by Twelve fworn Men, whom we call 'the Jury ; the Points 
c& Law, if any fhould arife, being left to the Judges : Of 
which kind of Judgment, altho* there be fome taint Ap- 
pearance under the Saxon Government, long before the 
Conquerors Time, yet it was by him reduc'd to a Method, 
arid continues in the feme to this Day. 

The Conqueror alfo diftinguifh'd the Ecclefiaftical from 
the Lay Courcs j for when under the Saxon' Adminiftration, 
the Alderman or Preiident together with the Bijhop, held a 
Monthly Court of Juftice, called the Centenary or Hundred. 
- He commanded the Bifhofs and Archdeacons, not to interfere 
any more in die flundrcd, but to confine themfeives to fome 
Place appointed by the Bifhops. an.d there to ju<$ge , accor- 
ding to the Canon or Epif copal Laws ; and all were oblig'd 
to obey their Sentence upon Pain of Excommunication, 
and the King's Difpl^afure : The Sheriffs and other Officers 
being charg'd not to take Cognizapce of any Matter be- 
longing to the Spiritual Jurifdi&ion. . . 

During the Conqueror and his Son William- Hufush Reigns, 
the Cfail Law was not heard of in England 5 for the Pan- 
deBs were not reftored by the Emperor Lot harm till the 
Ye^r 1 128, which was the Twenty eighth of our Henry I. 
and Irnerius, after long teaching the Civil "Law at Bononia, 
died there in 1190. , At the very; fefrie that he began to 
profefs it in Italy f Vacarim did the faitie .here ; for 10 Ger- 
yafi of Dover, writes in the Life of Theobald Archbifhop of 
Canterbury under Henry UTunc Leges & Canfidic* in Angfiam 
primq vocati fun* quorum primus MagifttrVacarius hie in Oxen* 
fprdia* Legem docuit. Now Vacarius read Law in the Year 
114?, which was the Fourteenth . of King Stephen, as ap- 
pears from the Norman Jrliftory, yrrin&n by Andrew Quproe- 
'..»** tanus 
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tanus, where heHpeaks thus of Vacarius ; 'Magifter Vacariui 
g'enfo Isongobardus vrr ftpneftus (3 juris peritus cum Leges /^o- 
rnahaiy anno ab IncarnAtione 1149; in Anglia Difcipulcs doceret 
& multi taw divitei quam pauperes, ad turn caufa difcendi con* 
fluerent fuggejlionepduperum de Codice & Digeslis exccrptos 
riovcm Librbs conip Juh, qui fujficiuiit ad omnes Legum lites 
qua in Scbolis frequent art fo/etit, fiquii eos perfeEte noverit. 
Arid the CMl Ldw Wafs profefsM here by Vacarius f before 
Placentinus profefs'd it iti France, who after Vdcarius's Deatti 
began to read upon \vdr MontpeBier, in the Year 1196. 

The Learned Mr ' Selden fpeaks very much in Commen- 
dation of this Vacarius, believing him to be the fygeriut 
who is reckon'd amongft imerius % s Scholars, and who wrote 
the Treatife De Pirafcriptipnibus, fo highly efteem'd.and 
prais'd by the Inter pre ers • and that he was the Author of 
that Summary, which excited Placentinus to make his aftef 
him ; and Aq> another, which all t' e Writers allow to be thct 
beft Summary of the' Civil Law. BefideSj 'tis plain this Va- 
tarius was a-Perfon of repute, from his being afterwards 
tiiade Abbat of Bech in Normandy, and then upon the* Death 
df Theobdld, ele&ed Archbifhop of Canterbury ; which See $ 
cither out of Religion, oVfoiidnefs of a Monaftick Life hfc 
refus'd, and died in the Monaftery of Bech in the Year 

In the fame Reign, Theobdld Archbifhop of Canterbury 
fent Thomas Beckft to Bologna in Ita'j, there to Study the 
Civil Law, in order to qualifie himfelf for Publick Bufinefs' \ 
V/ho, upon his return was made DoBor of Law at Oxford, 
and is reckon'd one pf the principal Civilians of that Uni- 
verfity : He was afterwards fent by the fame Theobald to 
Pope Celejline, to move him for the Revocation of the 
Legatine Power granted to Henr) Bifliop^ of l4?inchefter, the 
King's Brother * and Three Years after King Stephens 
Death, by the Iritereft of Theobald, made Chancellor of 
England, by Henry II. 

But fofafmuch as aimoft all the Clergy and Laity in King 
Stephen's time, applied themfelves to the Study of the Civil 
haws, and the Number of Students became incredible ; 
the Divines, and Matters of Arts, either rhoved by Envy," or 
a View of ingratiating themfelves with the Bifliop of P\?in- 
thejler, who was Theobald's declar'd Enemy, prevail'^ with 
King Stephen by -an Edidt,- to forbid teaching the Civil Law 

ia 
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in England, and making ufe of Law- Books ; fo Vacarius wa* 
filenced : Whidi Prohibition fome will have to be under* 
ftood of dratians Decrfcfc, at thai: time not publifhM, not 
did VacArius read upon the Decree*, hut the Laws, which 
Salisbury fays Theobald brought into England. Bur Stephen'* 
{Prohibition was of ltttle Signification, for John of Salisbury? 
Who was famous in thofe Days, writes* that the greater Op* 
pofition the Study of the Law met with frortl the Wicked 
the more it floutffh'd and grew into riipiite .$ and immedi- 
ately after King Stephen's Death, the Study of the Horns* 
Laws began to revive, and Secret wis made! Chancellor up- 
on Theobald's Recommendation. 

In thofe Days, every one that afle&ed Learning, both 
Civil arid Tscclefiaftical Perfons, eiagerly purfu'd the Study 
of the Civil Law, as the High Road to Rewards and Pre- 
ferments ; and the Authors of thofe Times, zsJo.$4*isburi> 
knfis, Pet. Blejjenfis, and Girald. Cambrenfis, all fliew by their 
Writings, that they were skill'd in the Civil Ldw ; Which 
Is the Reafon that the ProfefFors .of Diviaity, Philofophy, 
and Arts of that Age have left grievous Coiriplalnts againft 
the Bjrnah Lofts, the Admiffion of which, had extinguifh'cl 
all other Studies ; that thofe who applied themfelves to thi 
Law, did not qualifie themfelves for it as they ought, by 
the previous Knowledge of other Arts ; and that the Clef- 
fey were over diligent in following- it; All thefe Faults, G/- 
fajdus Oxonienfii blames in the Students of his time ; and 
tells us of a certain Clerk called Martiri, who reprehend*. 
fed the Oxonians in a Publick Aflembly, for fuffering the 
imperial Laws to fmother the reft of the Sciences, a* M/* 
herviui a famous Orator of Paris had foretold : 'All which, 
Giraldus wrote under itenrj II. for he Dedicated his Work* 
to Baldwin, Archbifhop of Canterbury, who held that See iii 
his Reign. And Daniel Morlejr, who travelTd firffc into Per* 
iugal, and then to Tholoufe to Study j after he returned to 
Oxford, where he fays the Study of the Civil La# was in 
great vogue ; complains, that Ariftttli and Pldto were 
fhut out of Doors for Sejut and Titius, and Vlpian's Tra* 
ditions deliver'd in Golden Letters : And £((gtr Bacon} 

t great Philofopher and Mathematician of the lame Age; 
lames the Prelates for negle&ing the Study of Divinity; 
and that the Cavils of the Law had obfeur'd Philofophy \ 
putting (htm in mind at tfc fam< time of King Stephen i 
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Prohibition ; and that the Jugulars, in%. the Prancifcans and 
Dominicans, tho' otherwife very ignorant, were famous for 
their great Skill in the Law ; arid th6 Secular Priefts, 
Gut of Covtfoufnefs and a Defire of Preferment, had for 
Forty Yeats addi&ed themfelves to <he^ Study of the Law j 
and not wrote one fingle Treatife in Divinity all that time* 

In the Reign of Henry III. Stephen Langton, a celebrated 
Profedbr of Philofophy and Divinity in Paris, and afterwards 
Archbifhop of Canterbury, rattles off the Monks of his time, 
for affe&ing to be called Lawyers and Decretifts, and for* 
faking the Field df the true Boo%, that is, the Holy Scrip- 
tares, and betaking themfelves to Secular Knowledge for 
Worldly Intereft. And Upbert Holcot, of the Order of Prea- 
chers at Northampton, complains of the vaft Humbers that 
flock 4 d to the Study of the Cfail Law ; Leges & Canones iftii 
temporibus innumtrabiliter Junt feccunda, concipiunt divitias & 
fariunt dignitatet ad Has tonfluunt, quafi tot* multitude* Scbo- 
latum his diebus. Now Morlef flourimd in the Reign of 
Richard 1. Neckhamus and Longtonus under Henry IIL and 
Holcot under Edward III* And Batted Abbat of 2fc # — ~, in 
the Diocefs of Torl^, and Hugo de St. VsBoire, writing of 
the Abufes in MoHafteries, reckon up Twelve, in which 
Monacus Cdufidicui, or a Monk:Lawyer, has the Fifth Places 

But the flouri filing State of the Civil Law at Oxford zi 
that time, is fufficiemly evident from the Profeflbrs of it* 
whofe Memory is preferv'd to this day : For foon aftetf 
Irnerius, there were many famous Profeflbrs of it at Ox*' 
ford, who were in great reputation, even with the ltd* 
Hans. 

Amongft them is Aldricus, Profeflbr of Laws at Oxford j 
Whofe Sayings are often quoted by Accurfius in his Glof. 
fes, and who Was the Author of many Learned Books up*; 
the Civil Law. 

After him, Richard, firnamed the Unglijhman, and WiU 
tians de Dororeda, were, according to Jo. Andreas, Profef- 
lbrs of Laws at Oxford. The firft of them wrote a Co- 
pious Treatife, entituled, Summa Ordinis Judiciorum ; the 
latter, another De Ordine Judiciorum, and is by Witiani 
borochius and others called William of Drogheda. 

After thefe, came Alantu, Gulielmus, Jo. Stverleus, Profef- 
fbr of Laws at Oxford, who publifti'd Le&ures upon th4 
Qivil Law, Stefhanm An^us and *ht Famous Mylius, with 
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iriany others : And the Univerfities fo abounded with Sra* 
dents of the Law, that Mattb.' Paris reports a Conftituti- 
dn of Pope Innocent IV. then publifti'd, forbidding the Ad- 
ihiffion of any Advocate or Profeflbf of Laws to any Ec- 
defiaftical Dignity, and the reading of the Civil Law for 
ihe futurfe in the Kingdoms of France, England, Scotland; 
Spain and Hungary, notWithftanding the reipedive Kings 
and Princes fliould. confent thereto : But thefe Princes ftill 
preferved the Imperial Laws ; and our Kings, efpecially 
Edward t. and Edward III. were great Friends and Favotf* 
rers of the Student? and Profeflbrs thereof. • 

In Edward the Third's Rei£n, when the Chapter of iVin* 
tlejler had eledfced PPitiam de Ityletgh for their Bifhop, a* 
gatnft the King's Inclinations, hfc appeal'd frpm their Ele« 
Ifr&ion to the fyman Pdnriff, and lent his Appeal to the 
Readers of the Law, and other Men skilful in that Sci- 
ence at Oxford for rheit Opinion, who approved of it. 

In the fame Reign, wKen Majiers and Batcheiors in 
Divinity and Arts at Oxford, drafting in their Numbers, 
made certain Statutes againft the DoBors and Batcheiors ot 
Laws, relating to the Anfwers of the Batcheiors in both 
Faculties, and had proceeded, to a Sentence of Profcriptioii 
againft fuch as refufed to fubmif ?d them, the King/ 
upon Complaint of the DoSors and Batcheiors of Laws t 
appointed the Bifhops of, London and jfcly, and others his 
Delegates, to examine the matter ; who having heard 
the Parties, avoided the Statutes, and revoked the Sen* 
tence ; and the fame was afterwards ratified by thfc King's' 
Charter, wherein he promifes his fingular Favour arid 
l*rote&ion to the DoBors and Students of the Civil Law. 
All which was afterwards confirmed by the Charter of 
t{j chard II. .?...„ 

But the Lawyers of other Countries relate, tnat on* 
King Edward I. out of his Care to have the Civil Law 
taught in England, (a Circumftance omitted by our own 
Authors) invited Francis Accurfius, Son of the Famous 
Accurfius who wrote the Glojfes, from Bologna; where he 
profefs'd the Law, into England to teach it it Oxford ; 
who taking Tho.loufe in his Way, read Publick LedfcurW 
there upon the Famous Law. JL. unic. C. de Senten. qua jpra 
co quod interefi. Of which Bartolus takes notice in his 
Commentaries ilpon the fame j and be was called the 
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ing of England's Advocate by hlrri, and wa^ ferit to reil 
JL*w at Oxford } and there is ftill extant a Precept ro the 
Sheriff of Oxfordfhire to put hlnr in Pfcffefliori of the 
'Jtoyal Manriour at tliat Place , for hint and his 
Family to dwell ini He had accordingly the Matifio^r 
of Marlegh j»iv<in him for that purpdft, which theo w*s 
in the King's tiattds; by reafod of the Minority of Huge 
Le Difpenfi Son <rf jfobn deceas!d, who .heldtke fame in 
Capite ; in which Precept the King calk Francis Accurfiui 
his Trufly and iVell-Moved Secretary : And the fame^ Accur- 
*Ms feeiris to be defctibed in another Letter, wherein \xt 
is called Francis of Bologna, Dotlor of Law, and Counfetar 
\o the King of England. But whether he taught the Ldvi 
ixt Oxford, is not certain : For all that, the Italian Authof s 
fay of him, is, that fearing his Goods fiiOuld be confiscated* 
he returnVl td Bologna. . \ ... f . ; k 

The fame Ring Edward, wheri r uponi, xhi Death of 4. 
texanier King of Scotland^ there .^pfe that arduous Q;i«- 
ftion between the BngJifli arid Scotch, : concerning the d*- 
tt€t Dominion of all Britain, and the Parliament was funv 
mon'd to meet at Norbad upon Tweed ; font for all the Qi- 
hcnifts arid Civilians throughout his , Dominions j beqautt 
he look'd upon thenttd be the moft ptopeir Judges of the 
Affail: in Difptitei ' 

, Another remarkable Monumerit is the Letter of King 
Henry to the other Univerfity bf Cambridge ;. wherein h4 
commands the Snidedts in the Civil and Canon L4», dw 
lieently to attend thePublick Le&ures inxheirirelpedhve F*. 
culties • and to pay the Ordinaries arid Seadiei belonging id 
the fame their Annual Salaries., j ■. ■> i •■ . ■ i > 

This Letter, Cairn, in his Defence t of the .Aitacjmty 0% 
this Univerfity, fays, was wrote by" Henry L, in the Year 
i ioi, and is ftUt-preferv'd iri their .Regiftry i. But, it-istutterly- 
inconfifterit ' with the Hiftory of -thofe Times : .For ft. 
fiinian's Books were «ot then, recover'd. by Uthanusj nor 
bad Gratiin pttblifli'd his 1 Bdi<aj. rior <iid ,m% of. oifr 
Kings take upoti thent the Stile.and Titles of tor* <$ In- 
land, before Henry It not of Kirig of Jntme, before M ; 
herd III; So that this L«tet muft h»v.e huti from 1 ifc*. 
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From what his been faid, it is plain, the Study of the 
Civil Law has flcurifh'd in this Kingdom from the Reign 
of Kine Stephen ; that onr Kings have ever had it 4n their 
Royal P rote&ion, and fince the Reign of Henry VIII. allow "4 
an Annual Salary for the Maintenance of Hpyal Prtfejfors of 
the Civil Law, who before were fupported by Contribu- 
tions from their Audience. And in the Univerfity of Ox* 
ford King James I. befides the Yearly Stipend, added a 
Prebendary in rhe Church of Salisbury towards the Support 
of the Prfeffors of the Civil Law in that Univerfity : Be- 
fides which, feveral of the Founders of Colleges in both 
Univerfities have appropriated many FeUowfhips for the 
Maintenance of Students in the Civil Law. 

When the Epifcopal Power decreased, the Revenues of 
the Church began to be diminifh'd, and the Study of the 
Civil Law 1 an gui filing for want of Encouragement, Edward 
the Sixth, a Prince endow'd with all kinds of Royal Ver- 
tues, and a great Encourager of Learning, took care to 
to revive it : For in the fecond Year of his Reign having 
appointed the Earl of Warwick the fiifhops of London, with 
fyebefter and Lord Paget Comptroller of his Houihold, and 
feveral other Great Men, to vifit both Univerfities, he gave 
them Inftru&ions, That whereas it had been reprefented 
to him, that the Study of the Civil Law in both Univerfi«i 
fities did not only flacken, but was in danger of being to- 
tally e*tinguifli'd ; therefore they fhould ufe all their Pow- 
er to revive and encourage the fame* 

So much for the Chnl Law in the Schools and Vnivcrfitits. 
It remains, that we (hew, of wha* Uie and Authority 
it is in the Courts of Juftice. 

The King* of England, above all other Princes of Ar- 
rcpe, boaft of their Independency of the tipnmn Empire-arfd 
its Laws { becaufe the ftynans had no t*her Right, but 
that of Arms, to tritain ; which, at laft, they relinquUh 1 !! 
to the Natives. Hence it is, that the Italian, Spanifh, and 
Lawyers of other Countries commonly affert, that oar 
Kings acknowledge the Emperor neither in Law nor Ea&, 
have no Superior in their Dominions but God alone ; exer* 
cife all Rights of Sovereignty ; are Monarchs, and, as Sove- 
reign 
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freign Princes, no Appeal can He from them ; that fince 
Confiantine the Great, th^y have Power of wearing the 
Imperial Crown, and in the Ceremonial Books of the 
Church of Upme, are fet down among the few Kings who 
are Crown'd and anointed by their own Laws : Therefore 
Cujacius had no Foundation for facing, the Kings of 
England were once Feudataries to the Emperor, but thofc of 
France never ; whereas both Fra ce and England fhook off 
the Imperial Yoke in the fame Age. Sur the Britons make 
another Title, that is, of a Derelidt ; for they were ut- 
terly abandoned by the Romans, whofe Aififtance they im- 
plored againft the Scots and Pi8s, and that they might be 
intirefy a free People, did not permit the Herman Laws to 
be mix'd with their owp. 

For this Reafon, perhaps, our Interpreters fay, that when 
other Princes or Private Perfons mention the Law in Bar- 
gdins 9 ComraSis, Statutes, Compromifes, Wits, or other Adb 
whatsoever, it is to be understood of the Roman Civil Law* 
which is common to all Nations ; but when the King of 
England mentions the Law, his own, that is, the Law of 
England, is always intended : And therefore, Edward II. 
made a Law, that the Imperial Notaries fhould not exercife 
their Office in the Kingdom of England, left he fhould 
thereby feem to acknowledge a Dependence upon the 
Empire. 

But our Lawyers do not allow the Kin,gs of England the 
fame Independency in relation to the Pope, to which See they 
fay they are Feudataries, and that King John furrendred and 
acknowledg'd himfelf to be a Vaffal of Pope Innocent III. 
Wherefore, when Alexander HI. allow'd the Queftion con* 
cerning Poifeifion of Lands in England to be determinable 
by Henry IF. Johannes Hojlienfis obferves, that if it had hap- 
pen'd in King Johns Reign, the Pope, without derogating 
from the Royal Authority, might have taken upon him to 
decide the Qaeftion ; becaufe that King had made his 
Kingdom Feudatory to the See of Rome : And therefore, aH 
Englijh Malefa&ors apprehended in England, were not to be 
fent to Rome, but punifh'd hereby the Pope's Marjhal. But thefe 
are vain Prietenfions ; for the Popes have no other Proof 
lhan the Grant or Promife of a cerrain Tax by Ina one of 
our Saxon Kings, zadjobn, from whence they pretend our 
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Kings are tributary to them : Befides, there' is a widd 
Difference between being Tributary and Feudatary 5 for 
Cujacius himfelf allows, that Charles King of France paid tab 
Tax to the Pope, and yet all the French Lawyers affert their 
Kings are more independant than any, of Foreign JurifdU 
dfcion : Bftt our Kings could in neither of thefe Cafes oblige 
their Succeflbrs nor any ways impair their Rights, without 
the Confent of Parliament. 

The Englith have ever prefervM their Laws with the 
wtmoft Exacfcnefs ; and when any Attempt has beeri 
made in Parliament to change or moderate them with 
the Equity of the Bgm&n Law, it has been ftrenuoufly op- 
pos'd,- of which there are Several Inftances in the- Journals ; 
Thus when the Bifliops in tlenry the Third's time, moved 
for an Adt to Legitimate Children* by fubfequent Marriage, 
as Jujlinian has, upon very good and fufficient Reafons fee 
forth, in the Conftituticn for that purpofe, and the Church 
allowed the fame ; the Earls and Barons unanimoufly ari- 
fwer'd, Nolumus Leges Anglic mutari, qu& hue uique ufu funt 
approbate : We will not fuffer the Laws of England, hitherto 
approved by ufe, to be changed. In the Parliament under 
Richard II. when Thomas Duke of Gloceftcr* and others of 
the Nobility accufed Alexander Nevil Archbifhop of York.* 
Upbert de Vere Duke of Ireland, and others of Treafon^ and 
the Common Lawyers and Civilians were requird to give 
their Opinion; they anfwer'd, that the Complaint or Accu- 
fation was not regular, either according to the Law* of Eng* 
land or the Civil-Law : But the Earls and Barons faid it 
was according to the Vfage of Parliament, and pfotefted 
they would- never fuffer the Kingdom of England to be go* 
venvd by the fyman Law. And tho' Vis not unlikely this 
might have been the Effect of Paflion, and the Heat of thofe 
fa#ious Times, yet it has been ever fince duly obferv'd ; 
and all .Authority and Ute of the Civil Law, utterly exclu- 
ded from the Courts of Juftice, wherein the Law of £«g- 
land is pradiifed^ 

The Courts of Juftice in this Kingdom proceed different- 
ly, fome according to the mere Law of England; as th£ 
Court of King's Bench, Common Pleas, and other inferior 
Courts .depending on them ; others do not follow the mere 
Lam of England, but proceed according to Equity and good 
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Conference ; as the High Court of Chancery, and Court of 
Hequefts ; of which I fhall fpeak feparately. 

The Courts which follow the mere Law of England, 
have nothing in them common with the B^man Civil Law ; 
for they admit of no Proof bur what is given by the Evi* 
dence of living Witnefles in Court; of which our Jury of 
Twelve Men, who are fometimes ignorant both of Lam 
and Letters, are Judges $ the Points of Law only ariiing 
upon the Fac5r, being left to the Direction of the Judges. 

Now the Law of England confifts of certain Cuftoms, 
(and therefore is called Cufiomarf and Vnwritten,) and the 
Statutes enacted by the King, in and with the Advice of 
his Parliament ; wherein, if any Cafes are omitted, or 
Difficulties arife from the Ambiguity or ObCcurity of the 
Laws, which may require Explanation, the Judges have 
not recourfe to the Civil Law, as in other Nations of Europe, 
but are left to their own Judgments and Confciences, un* 
lefs the Difficulty be very great, and then it is ieferr'd to 
the Parliament. 

To this Law of England, we add the Writings of certain 
famous Lawyers ; as Glanvil, BraBon, Briton, Thornton, and 
Fleta, who have explain'd the Cuftoms and Laws of England 
in their Works, as Papinian, Vlpian, and Paul, did thofe 
of the Prators Edicts and Conftitutions ; to which afterwards 
were added the Yearly Reports of adjvdge 1 Cafes, in the 
Royal Courts of Jnftice under our Princes, from the Time 
of Edwardlll. wherein the Arguments and Reafonings of the 
feveral Judges are reported, very often with gr'eat Accuracy 
and Judgment; and thefe have fince been enlarg'd, by the 
Reports of Dyer, Plowden and Cbkpt all celebrated Lawyers, 
of Cafes adjugded in their Times : And thefe Books of i\et 
forts, are now ufed as Commentaries and Interpreters of the 
Law of England. 

The firft Writer upon the Englifh Law, is t\. Glanvil, 
who was Chief Juftice under Henry HI after him, Henry 
BraBon, likewife Chief Juftice under Henry III. then John 
Briton, Juftice of England And under Edward I. Gilbert 
Thornton, Chief Juftice of England, abridged Bratton ; about 
which time, an uncertain Author, called Fleta, lately pubr 
lilh'd by the celebrated Selden, reviv'd the Name of Thorn* 
ton, almoft buried in Oblivion. Yet neither the Writings 
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of thcfe Learned Men, nor the Reports before mentioned, 
have the Authority of Law ; for thefe Trearifes were writ- 
ten by Men that had no Power of naaking Laws ; nor are 
the Judges for the time being, oblig'd to follow the Opi- 
nions of their Predeceffors, wnlefs they find the Cafe agrees 
in all Point, with that before thefri : For no one has a Pow- 
er over his Equal ; nor a preceding Judge, any Right or 
Authority over his Succefftir ; their Powers being in ayl 
things aiike, and their Judgments to be directed by the 
the Laws, not by Precedents, as Jufiinian has obferv'd. 

AH thefe Common Lawyers, were excellently well verfed 
in the Civil Law, from whence they have borrow'd a great 
deal, both to explain and illuftrate the Law of England. 
BraBon w^s ProfefTor of Civil Law at Oxford, and Briton 
Do&or of Laws ; and both Glanvil and Br aS^rr began their 
Books in the fame Words and Method, as Jttftiman does 
his Inftitutcs ; and their Treatifes often quote the Civil Law, 
and apply the Authority thereof, not only in deciding Pri- 
vate Matters, but fuch as relate to the Publick Adminiftra- 
tion. And fo much was the Study of the Civil Lam in 
fafhion for the Space of Two hundred Years, between the 
Reigns of Stefben and Edward III. that it was frequently 
cted, not only in the Univerfities, but at the Bar, in Plead- 
ings, Reports, and Judgments of Caufes, which Selden has 
fhewn by many Examples in his Writings upon fleta ; 
the Profeifors or the Civil Law were in fo high Efteem in 
thoie times, that under Henry II. there were feveral fatuous 
for their Skill therein, who were alfo Clerks ; as Srrmn dt 
Pat {hull Dean of St. PauCs, Philip Loytll, John ManfeB, and 
many others, advane'd to be Judges in the Supream Courts 
of Juftice. 

The Courts which do not proceed by the mere Law 
of England, but according to Equity and Confcience, 
are iirft, the High Court of Chancery, in which there are 
many Things that agree with the Civil Law. In thif 
Court, Anions are carried on by Petition or Bill, Wit- 
nelfes fecretly examin'd, the A&s or Decrees cf Court 
written in Englijh, not in Latin or French ; there is no Ju- 
ry, but all Sentences are prenoune'd by the Chancellor ; the 
greateft part of whom, fince Tbo. Beck??, under Henry II. wer$ 
Bifbrps or Qerks, and learned in the Civil Law, till th* 
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Reifcn of Ijhnry VIII. when Lord Hjch, the firft Common 
Lawyer, wds by him made Chancellor ; after whom, feme 
Bijhofs Civilians, but chiefly Common Lawyers were by 
"pur Kings advane'd to that High Office. 

The Affeffors, or Mafters in this Court, were alfo gene- 
rally Dodors of the Civil Law; and 'tis* plain the Qerfy 
were all well skill'd therein, from the Book of Original 
Writs, which is defervedly called the Foundation of the 
JLaws of England, and Regifter of the High Court of 
Chancery, refemb ing the Book of Aft ions, publifti'd for 
the Benefit of the fyman People by Cnaius Flavius ; who, 
as a Reward for his Service, from the Condition of a 
manumitted Freeman, was made Tribune of the People, 
and a Senator. 

That thefe Writs and Refcripts were written with great 
Brevity, Accuracy, and Judgment, by Perfons skill'd in th£ 
I^man Laws, is obvious to any one that reads them, and 
is what our late Attprney-Geoeral Noj has often obferv'& 
to me : The Care of making thefe, is by Statute commie- 
ted to the Clerks of this Court ; who being all Civilians 
and Oerks, and therefore prohibited to marry, a Law was 
afterwards enadted in their Favour, for enabling them to 
enjoy their Employments, and reap the Benefit of their 
Studies after Marriage. 

The Kfepers of the Privy Seal alfo, in the Court of Jfyr- 
quesls, were formerly all Bifliops or Prelates, learned in 
the Roman or both Laws ; and the Mafters of t\e<juefts, who 
by the Jurifdi&ion of the faid Court, had Power of judging 
and determining according to Equity and good Confidence; 
were alfo Profe3brs of the Civil Law ; for there is 1 W%J£»J*\ ? 
To well adapted to the Pra&ice of all Courts, where xttylfc --jf'. 
mary Law is not obferved, as the Civil Law of the Romans ; 
which contains the moft ample Rules about Contrails, lVih f 
Offences, Judgments, and all Human Anions. 
, To be fhort, ouf Kings have ever caft a favourable Eye 
upon the Bifbops, Clerks, and Profeffors of the Civil Law ; 
preferring them generally to the chief Offices of the Go- 
vernment, as our Hiftorians do witnefs : And in the Reign 
of Edward III. all the great Employments, as Chancellor^ 
Treafurer, Ksefer of the Prtvy Seal, of the t\olls, of the Ward- 
robe, and Chancellor of the Exchequer, were all in their Hands, 
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'i. *V$ 1° ^T t0 m ^ P»rP°f e : The Courts, in which, by 
the LMom of England, they proceed by thf Civil Law only, 
-arc reducible to Three Heads ; «ft. the Court of Overt*. 
pi- M»/««rjr Cpurt, under the Confiable and M'rjbal of . Eng* 
fand; the Court of Admiralty, and the Ecclefiaflkal Courts, 
under the fchbijhofis, Bifhops, a n d Ar^detem ; which 

**££ .?. hlt & e * to continued i'h the .Hands and Direction 
or Civilians, . ' • •<<;,.• 

In the Military Cpur, the fudges are the Cenftable and 
A**rtt*i/ of £»£/<»,/ ; who are of equal Authority as to giv- 
\"S Jodgpient: But the Executive Part is wholly in the 
W«ml. There is ho Appearance of thefe Officers under 
our Sajcon Kings;" they were introduc'd after the Conqueft 
J>y the Normans, .jn. Imitation of the French, who copied af- 
ter 'the Romans, aqd.ancientlj 'had -their ConfiabJes and M*r- 
K^vfrom the time of Cljarlemagne ; much refembling the 
WW'* of Horfc, and Captains of the Body Guards among the 
fc'Sf ni i as *P -»r*f* Hiftorians do teftifie/ " 

.lhete with us,' were always reckon'd Offices of the 
higheft Honour, that of the Cpiftabfe being generally con* 
fcrr.4 upon the ! King's Brethren, Uncles, or fome other of 
£ e # f NpMits; and the fame was Hereditary in the 
Family of the* Stands, Dukes of Buckingham, till It ceafe^ 
in, the T«ne of Henry VIII. So great was the Conftable'S 
Authority, that it became fufpetfed by fome of out 
Kingj if and Chjef Jdfice Tinejc, being ask'd by Henry Vllfc 
how far the Copft a -b!e's Power, reach'd, declinVgi&ng a 
direct Anfivcr; and ftjd, The Decifion of that QueftioJ 
belpngd tp the Uf of Arms, and not to the Law. of England. 
And from, thence forward, that Office was feldom given to. 
m Ti Y $z Kmgs and then only pro hac vice.. • ' ■ ? ' : " 
. T H2w °. f ^'M' of England, has likewife anttently 
been fill. d by nianyof the tlnef' Nobility : but T^Ii 
M<Mh_r*y , Duke of Norfolk, wa$ the fiYft that had the Grant 
?• t und r f r ? h f Title' of Earl MarJhaJ of £«f/«!J»4 from 
ffcM-It 3*4 the fame Family ij in, Potemon* of it * 

^ The Conftable and Martha], In the Military Court, have 
togniwnce of Crimes commicte'd out of the Kingdom, of. 

S.T? " a c C be - yo ? d Sea ' ^d Matters relating to War 
fnd Arnjs, either withui or without the Kingdom f England. 
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)* If one EngUjhman accufe another of Treafon a#ed in 
Foreign Parts,' the THal is before the % Conftable and Mar- 
shal ; and the Proof by Witnefles, or according to the An- 
plent Vfage of this" Court, by (ingle Cbmbat. If one* of 
the Kings Subje#s ^H another in Scotland, or any other 
pountrey, he icanrfoc be tried in any of the Courts which 
life the taw of England, K but before the Conftable and Mai> 
lhal ; nor are triefe Matters cognizable by the Parliament, 
Therefore, when f the famous Sea-Captain, Sir Pranvis Draf^ 
had commanded Doursfh to be put to Death in America, ia 
phe Twenty fifth' of £//^. the faid Dourffls Brother and 
Jleir petltiori'd the Queen for Juftice ; and the Judges being 
confulted thereupon, were of Opinion, that the Fa<fk wai 
cognizable only before the Conftable and Marfhal : But 
the Queen, for weighty Reafons, refufingto appoint a Con* 
jflable for that purpofe, the Profecution dropt. And lately, 
when WiUUw Holmes, an Engllfhman, killed Wife, another 
JZngliJhman, inthelfland of Terra Nova in America, Ann; 
i6$z, and Wife's Widow had leave to profecute for the 
peath of her Husband ; the Earl of Lindfey conftituted Cbn- 
ftable for that Otcafion, and Earl Arundel, Earl Marfhal 
pf England, condemn*d Holmes by Sentence publickly pro* 
fiouhc'd in the Court Military, in the Month of April 1^35, 
to fuffer Death, which had been* put in Execution, if tho 
jCing had not thought fit to grant him a Pardon. 
* If an Engfijhman wounds another of the fame Countrey 
in France; ana he clies of his Wounds' after his return to 
'England, the Criminal cannot, be tried by the Law of 
^England, but" the Prqfecution muft be in the Conftable's 
Court ; and tho* forhe Statutes have brought Treafon in 
certain Cafes, under the Cognizance of the Judges of the 
'ling's Bench, or Commiffioners fpecially appointed by the 
King ; vet the Jurifdicftion of the Conftable and Marfhal 
are not underftood to be raken away thereby. 
: The Cognizance of Contra&s made in Foreign Coun- 
treys, belongs alfo to this Court. Poyntney, in Henry th« 
fourth's time, brought his AdUon iri this Court againft 
Borney, for one Thoufand and twenty Pounds Englifh, lent 
him at Bourdeauxi, in Gafcoigny, as may be feeri in Our E*» 
glifh Law-Books* j andamongft the Records in the Tower, 

|Ire abundance of Instances of Judgments given in this 
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Court, upon Civil Contradb made beyond Sea, sfpedally 
in the Reigns of Edward III. J$cW IL Henry IV. V. and 
VL when our K'ngs were la Poifoiion of Normandy, A qui* 
Uin^ Qafcoigny, Anjcu., and fev*ral other large Provinces in 
Frame $. all which are taken notice of by our Lawyers. And 
'lis an Opinion generally receiv'd, that the Cognizance of 
all Foreign Contrads belongs to this Cburt» as that of thofe 
made in the Kingdom of England, doe? to the Common 
J.aw Courts. 

But this was afterwards chanted, and thf Cognizance of 
ghefe Matters brought into the Courts of Ctmtnon Lay, by 
a Fi&ion declaring fuch Contracts to be made within the 
Kingdom : For now the Lam i;s, that if one prglifhma* 
fobs another beyond Sea, or enters into Covenants there, 
the Matter may be tried in any of the King's Court*, by 
'fvppofiag the Crime to have been corrmtrted, or the Con- 
trail made in forne^Pi^ce within the Kingdom $ in the 
very fame manner as the Remans preferVd the Validity of 
thofe Perfons laft "Wills who .were taken Captive by the 
Enemy, by the Fi&ion of Pqftliminy and of the t**> Cornelia: 
For when a Upmanby falling into the Hands of the Enemy 
loft his Liberty, with all the Rights of a Citi%en tt and his 
*WiH» if he had made anv, became void thereby ; if he 
Append to return Home, he was by this. Fi<fHon fuppofed 
never to have been taken Captive, but to have been all the 
pttile in the City : Bat if he died in his Captivity, then 
the Fidion of the Law CornelU came in to his Aid, and fup* 
pofed he d\*d before he was taken, and was a Citizen in 
fuB PoffeiUon of all his Rights at that tima Yet there 
was this Difference between thofe and our Modern Fi&ions, 
that theirs were introduc d by the H^man Lam, m favour 
pf the Laft Wilts made by their Citizens ; not by the Pra- 
ctice alone of Lawyers. ^ 

All Controversies relating to War and Arms, are deter- 
otia'd in the Conftable s and ftfevflial's Court. If a Fo- 
reigner, coming into England, railes a War againfl the 
King, he is not puniftiable by the Lam of the Land, but by 
* Court Marjbai : And for that Reafon they are called the 
peepers of tb$ Common Peace of the Kingdom ; which itt 
Matters pf Wat and Arms is committed to their Charge. 

And 
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And as thSre arc but two Degrees of Nobility with uf r 
v$\. thofe of the firft Rank, as Dukes,* Marquiffes, Earls, 
Vifcounts, and Barons; and the fecond, as Knip.hts and 
thqfe we call Gentlemen : So thefe are diftinguifli'd from 
the common People by Arms and Enfigns, concerning whic'% 
all Conrroverfies are cognizable in the Military Court ; and 
there have been frequently very warm Difputes in this 
Court about the Right of Arms, when Two Families have 
clainVd the fame, and one endeavourd to exclude the o- 
ther from that Right. Such were thdfe Catifes between 
Reginald Grey, of Rpthin, and Edward Raftings ; "berweeii 
Hjcbard Scrape and — - Gr&vener, between Thomas Bcdwm 
and Nicholas Singleton, and many others ; which after long 
Strife have fbmetimes been decided by Sentence of the 
Judges, and fometimes by Combat : For when Two or 
more afliime the fame Arms and Enfigns, or any one pre- 
tends another has no Right to bear Arms, not being a No* 
ble or Gentleman, or if any Man complains of Injury 
done him, by Diminution of his Honour, and calling his 
Right of bearing Arms in queftioru All thefe Matters are to 
be tried in the Gmftab!e*s Court ; the Dignity of which is very 
much augmented, by the minifterial Officers of the fame ; 
namely, Garter King at Arms, who regulates the Solemni- 
ties of the augrift Order of the Garter ; Oarencieux KJng. 
at Arms, for the South ; and Norroy Ki*Z at Arms for the 
l^orth : And under them, Six inferior Officers, whom we 
call Heralds, wbofe chief Bufinefs it is, to be the Meflenger^ 
of Peace or War, to adjuft the Order of Precedence, mak$ 
out Genealogies, and Arms of Families, to Order th$ 
Solemnities at the Coronations of our Kings, and of Du- 
els before the Conftable and Marfhal ; to lead up the Fa* 
nerals of Noblemen and Gentlemen who are bury'd pub* 
lickly ; befides many other Things incumbent upon them 
by their Office. And all thefe are aiTociated in one College, 
endow'd with many Privileges by our Kings; andexercile 
their Offices under the Power and Jurifdidtion of the Con» 
liable and Earl Marfhal. 

Now the Ufe and Authority of the Gvil Law in this 
Court, is aliow'd by all our Common Lawyers ; and therein 
is termed the Law of the Kingdom, the King's Law,, and 
the Law of the land : And it is confefs'd, that the Caufes 
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cognizable in rhis Court, are to be tryed by the Civil Lam 
and Cujiom cf Arms; and not by the Common Law of Eng- 
land ; For which Reafon, fnch Criminals as are condemned 
in this Court, neither forfeit Eftate, nor Blood. 

When the Conftable and Marfhal are otherwife era. 
ploy'd by the Publick, fome Doctor, or other expert 
Civilian, is appointed to prefide in this Court; and un- 
der Edwnrd IV. there was a Promoter of Bf$«l Caufes con- 
ftituted in this Court ; which Employment, King Charles in 
the Seventh Year of his Reign was nleas'd to confer upon 
M*, by his Letters Patent under the Great Seal of England} 
for all Caufes therein, are profecuted according to the Form 
prefcribed by the CM/ Law, that is, by Libel or Petition, 
Witnefles fecretly eicamin'd, Exceptions, Replications, and 
all other Things, done according to the Rules of the Civil 
Law % Sentences and Appeals put into Writing : And for 
the Honour of this Court, when any Declinatory Exception 
is made to the Jurifdidtion thereof, the fame is made to 
the Privy Council ; and all Appeals from Definitive Senteni 
ces, to the King nimfelf, and not to the ChanoeUor ; who 
generally appoints fome of the Peers, and Doctors of Chil 
Law for his Delegates. All this is to be made out by the 
Publick A<fts of this Court, which are to be feen amongft 
the Records in the Tower ; in which we may alfo meei 
with feveral learned Quotations out of the Civil Law. 

'•condly, Tn the Admiral Court, the High Admir.il of Ekj. 
is Judge, or his Lieutenant or others delegated by him i 
v the Bench affirm, that this Office of Admiral had its 
ginal from them, and from thence grew in fafhion in 
t Countries ; it does not indeed appear that we had 
Admiral under the Cmauercr,in6\ie\erai of his Succeffbrs 
gns, till Edward the Firft's Time ; from which Date, 
Kings have generally made fome of the chief No- 
cy Admirals of England .- Becaufe in a Kingdom alt 
t lurrounded by the Ocean, it wasneceflary his Pow- 
(hould be very great, to whom the Safeguard of the 
, and Coafts therepf, are committed : For all Crimes 
e upon the Sea, and Civil or- Marine Tranfa&ions 
r. are cognizable in this Court j the Sea being with- 
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t>ut the Dominion of the Common Law, and under the Power 
Of the Admiral, as our Common Lawyers themfelve* ac- 
knowledge. 

In this Court, the Admiral adminiftfcrs Juftice according 
to the Civil Law and Cufloms of the Court ; for the Com- 
mon Lawyers do themfelves allow, the Civil, exclufive of 
the Common Law to be in ufe here : And therefore, Offen- 
ders coridemn'd therein for Murder, Theft, Piracy or other 
^Crimes, except Treafon, forfeit neither Blood nor Eftate* 
But becaufe the judging of Crimes in this Court by the 
Civil Law proved inconvenient, the accufed Perfon not be- 
ing fubjedt to Convidtion, but by his own Confelfion, or 
Eye-Witneffes of the Fadt, which can feldom be expedted 
in Matters done at Sea ; by which means, Offenders of 
the moft criminal Nature often efcap'd with Impunity : 
It was therefore ena&ed under Henry Vlll. that the Civil 
Law fhould be fo far laid afide, and Matters of Fadfc, in 
Criminal Cafes fhould be determind by a Jury of Twelve 
Men, as in the Law of England. 

Befides the Civil Law in the Admiral Court, thg Laws of 
Oleron, made by Richard I. who was in PofTeflion of that 
Ifland, are in ufe ; and aifo the Marine Constitutions, pub* 
Tifh'd by feveral Princes at Upme, Pifa, Genoa, Marseilles' 9 
Barcelona, Mejjina, and other Places ; together with the 
Cufloms fet down in the Publick A&s of that Court. And 
laftly, under this Court may be reckoned the Court-Met* 
chant ; in which all Controverfies about Contracts between 
^Merchants, are determin'd in, Equity and good Confidence, 
according to the Rules of the Civil Law. 

' thirdly, f n the Ecclefiajticat Courts, the Archbi/bops, Bi/hopt; 
Archdeacons or Vicars-General, Commijfaries or Officials ap- 
pointed by them, are Judges ; whofe diftincSt Power is de- 
riv'd from the Conqueror, who feparated the Epifcopafl 
from xh6 Secular Jurifdidfcion : Thefe, by the Indulgence of 
'our Kings and Cuftorh of England, have the Cognizance of 
many Caufes both Critninal and Civil ; as Blafphemy, 
; Apoftacy, Herefie, Schlfm, Simony, Inceft, Adultery, Whore- 
dom, Fornication, Chaftity attempted, Sacred Orders, In- 
'ftitutions to Ecclefiaftical Benefices, or Relinquifhment of 
th# fame $ Performance of Divine Service, Matrimony, Di- 
vorce, 
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▼orce. Tithes, Offerings, Mortuaries, repairing of Churches,' 
Dilapidation of Parlbnage-Houfes, Penfions, Procurations, 
Wills, Codicils, Legacies, Succemon to fnteftates by Ad- 
miniftration, and fev^ral other Matters which are exa&ly 
taken not' ce of by our Lawyers : AH thefe u are determin'4 
in this Court by the Civil and Canon Law, together with 
the Provincial Constitutions of Canterbury, and thofe of the 
P o\ e*s Legates fent hither to our Kings ; from all which 
our Ecclefiaftical Law is taken, and by which it is allow- 
ed, all thefe Caufes are robe decided. 

As to the Civil Law there is no difpute, for it has been 
received by the Confent of all, and in this Court is called 
the Law of the Land ; but for the Canon Law there has been 
fome Difficulty, everfince the Reign of Henry VIII. The 
Power of the Bilhops and Prelates before his time, and the 
Deference of our Kings to See of Upme was fo great, that 
mod part of the Decretal Epiftles contain'd in the Canon 
Law were directed to the Englijh. 

But -after Hewy VIIL had thrown off the Pope's Supre- 
macy, it was proposM in Parliament to abrogate the C4- 
mnsy and make a new Ecclefiaftical Law ; the Care there- 
of being committed to Thirty Perfons, of the higheft Cha* 
ra&ers and Reputation in Divinity, Civil and Common Law; 
who, either finding themfelves unequal to the Task, (for 
Vis not the Work of a few, nor of one Age,) or for other 
Reafons,went no farther than drawing the Plan or Projeft of 
a new Law, which was reje&ed ; fo the old Canon Law was 
contirm'd by a Statute, excepting fufh Articles thereof as were 
repugnant to H ly Writ, the K}n£$ Prerogative, the Law, 
Cuftoms and Statutes of England ; and the fame is ftill in 
ufe, as in the Dominions of other Princes. 

After this Canon Law, we receive the Archbifliop of Can* 
terburfs Conftitutions, made in his Provincial Councils ; of 
which, thole that Stephen Langton directed to Henry Chicbley f 
have been illuftrated with learned Commentaries, by Do&or 
William Lynwood, made Official by Archbifliop Cbicbley 3 
who was alfo a great Lawyer in the Court of Canterbury; 
and he deferves the more to be remember'd, becaufe he 
was the firft of the few En^lifh Writers that have written" 
upon the Civil Law, Whilft he was Official, he was fent 
Embaffador by Henry V* to the Kings of Spain and Portugal} 
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from whence he return'd, after the King's Death, to his 
Place of Official, and was made Keeper of the Privy-Seal, 
and Bifhop of St. David's. 

Next are the Legatine Conftituthns, fnade by the Popefe 
Legates: Firft by Otho, and then Othobon, fent hither bj 
tlcment IV. whom alfo he fucceeded ih the Papal Chair % 
upon which, John de Atho, Dodor of both Laws, has give* 
us Glojfes and Commentaries. 

< By all thefe they proceed in the Ecclefiaftical Courts, ac- 
cording to the 'Rules of the Civil and Canon Law ; the A&i- 
on is propounded by Libel, after Su'rt conrefted ; the Wrt- 
nefles are examined in privare, Exceptibns and HepHcatkww 
are given, and the Terms of Caufes prefcrib'd by both Laws 
obferv'd ; the Sentences are in Writing, and Appeals 
lye from the Bifhop to the Archbifhop, from the Archdeacon 
to the Bifhop, or dire&Iy to the Archbifhop ; from whom, 
as it was ufual to Appeal to the Pope till the Reign of 
Henry VIII. fo ever fince Appeals are carried to the King m 
Chancery - y where Delegates being appointed, either confirm 
or revoke the Sentence by the Civil and Canon Law ; arid 
the Common Lawyers acquiefce in fudi Sentences, and do not 
take upon them to examine the fame, unlefs they find 
Caufe for a Royal Prohibition. 

And to encourage the Study of the Civil Law among tfs, 
after the Pope's Supremacy was abjur'd, the Do&ors of 
Laws were allowM to exercife Ecclefiaftical Jurifdidion, 
tho' not in Orders, or married, which is contrary to the 
Canon Law. 

'^Vniong the Courts of England, wherein Juftice is ad- 
miniftred by the Upman Laws, we muft not forget the Two 
Univerfities of Oxford and Cambridge, honour'd by our Kings 
with great Privileges ; from whence the Students cannot by 
any Profecution be drawn to the Court of Common Law i bur 
are to be judg'd by the Chancellor of the Univerfiiy or his 
^omnaiflary, in all perfonai Adfcions of Debt, Accompts, 
jpontra&s, Injuries, and any Crimes, except Murther and 
JMahaim. And the fame Privileges are granted to the 
'Chancellor of Oxford, by Qkkard if. within the Liberties 
of the Univerfity ; if either of the Parties be a Student, or 
any ways belonging to them : This Univerfity had many ©• 
ther prior Privileges, granted by King John, Henry HI. Ed. 
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ward I. and Edward HI. with 4 Power from the Popps and 
Archbilhops of Ganttxbur), to ImprifonV Profcribe, Excom- 
municate, and Sufpend all Contumacious Perfonsj Aridthe 
•Uniyerfiify of Cambridge, have the fame ;. al&o* moft of 
theif Charters have been loft or confuted in t,tie Waf under 
fknrj HI. arid Fire fe\ to the Univerfity by the lownfmen, 
in Hjchard the Second's .lime; In all thefe Matters the 
Chancellor determines according to the Civil Lavt y and tujtm 
of the Univerfity ; wh^ch Privilege is fpecially granted to 
that of Cambridge* t*y the Statutes thereof, made in Q. 
Elizabeth's Reign : From f whom there lies an Appeal to 
the Regents, and theiv to the King. 

Laftfy* I cannot forbear menrionirig, f tb the Honour of 
the Civil Law, xhXt ilker : Lotbarius had reftor'd it, tfie fame 
began to be taught under King Stephen J and the fucceed- 
ing Kings, upon Embaffies, ferit Profeflbrs of the Law, 
either by thfemfelves, or as Collegues with Noblemen ; to 
make. Alliances, Contract?, and trarifadb other Biifinefswith 
Foreigri Princes; it being a Rule with them* to employ 
(Civilians on thofe Occafions : Nor indeed are others fo fit 
for that Purpoie, the Civil Law being common to all Chfi- 
ftian Princes ; which is evident from the Inrfruments of 
thefe Publick Treatifes ftill to be feen- among the Records;. 
And (Z-Eli%*b#hzl(o emplqy*d Civilians, as her Secretaries dt 
State, Privy-Counfellors, EmbafTadors, and in oth^r Publick 
.Offices : But in the latter End of her Reign, her Chref 
^1 inifters chofe rather to ufe an Amanuenjis, in tranfcrlbinfc 
leagues and Contra&s, than the AfTiftance of skilful Civi- 
lians ; which* continued alfo in the fucceeding .Reigns : Ha* 
vi«g', perhaps, fallen upon that Ancient Caution in relation 
to Wills, A teflamento dolus Malus f$ 'jurifconfultus abeftb. 
Thus are the Civilians excluded both from Publick and Pri« 
Vate Bufinefs. , ^ ...... 

As for my felf, I have done my Part; in (hewing how 
highly the Civil Law was. once efteemM and regarded by 
the Englifb ; and that botli the Mnglijb and French Lawyer*, 
Fdrcatulus and Chopinus, were / true Prophets ; in foretelling 
That one time or other, the Civil ha* would bt no longer 
in ufe in this Kingdom. 
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